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SUBPART C - GOALS, DOCUMENTED BID SOLICITATION AND COUNTING 
SECTION 1 

 

GOALS AND GOAL SETTING 
 

WYDOT, in accordance with DOT guidelines, will determine WYDOT’s Disadvantaged Business 

Enterprise Annual Participation Goal (APG) for each fiscal year. This annual goal will be in place for 3 

consecutive years, unless DOT determines a mid cycle adjustment. 

       

WYDOT’s Disadvantaged Business Enterprise Annual Participation Goal through August 1, 2015 

will be    5.06%    utilizing an all race- and gender- neutral program. 
            

STEP 1 ANALYSIS: 

BASE GOAL CALCULATIONS 
 

A.  Method Selected: 
WYDOT calculates the APG using the bidder’s list method as set forth in 49 CFR Part 26.45.  The 

determination is based on a level of DBE participation relative to all businesses ready, willing and 

able to participate on Federally assisted contracts, and reflects a level WYDOT would expect in the 

absence of discrimination. WYDOT’s methodology is based on demonstrable evidence of local 

market conditions and is designed to ultimately attain a goal that is narrowly tailored to the relative 

availability of DBE’s in the Wyoming market. 

 

B.  Description of Data Used: 
The APG setting procedure is based on the following data sources: 

1. WYDOT has compiled a Bidder’s List data for the last five years, (2007 fiscal year). This list 

includes all prequalified prime contractors and bidders, all subcontractors who quoted or were 

utilized on prime contracts, as well as all suppliers and manufacturers who quoted or were 

utilized. Also included are the professional discipline types of firms utilized for design services. 

2. From the Bidder’s List, North American Industry Classification System (NAICS) codes were 

gathered from all respondents to the Information Survey. Other data gathered would be address 

verification and Race/Ethnicity information. WYDOT will utilize other data where available, 

including capacity studies, and past participation statistics. WYDOT has also considered potential 

DBE’s through the Information Survey and have added those numbers into our base figure. 

3. WYDOT’s local market area has been determined to be the entire state of Wyoming plus 

the following adjacent states: Colorado, Montana, Utah, North Dakota, South Dakota, 

and Idaho. This determination is supported by the Bidder’s List, as follows: 

 
Bidders List By State    

Wyoming 170 

Colorado 45 

Utah 23 

Montana 17 

Idaho 14 

South Dakota 14 

North Dakota 7 

 

290 

 

These numbers account for 64% of all contractors on the bidders list. 
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4. DBE businesses will be certified by WYDOT in order to be considered as an eligible 

Disadvantaged Business Enterprise and will be listed in the WYDOT DBE Directory.  This 

listing includes both resident and nonresident DBE firms.  Using this listing, WYDOT will 

identify the DBE firms that could be used on WYDOT Federal-aid projects to fulfill the APG.  

 

C.  Description of Calculation: 

 

DBE Availability -  
WYDOT compiled the NAICS data found in the WYDOT Bidder’s List data utilizing the NAICS 

codes supplied by firms responding to the Information Survey. The Bidder’s List includes WYDOT 

certified DBE firms. 

DBE’s Ready, Willing and Able - 
The NAICS codes listed below are only those applicable to highway and airport construction/ 

engineering work.  The Bidder’s List includes prequalified contractors, subcontractors, suppliers, 

specialist firms, and WYDOT certified DBE firms. WYDOT prequalifies prime bidders for highway 

design and construction, but also for other types of work for many other agencies outside WYDOT. 

In addition, WYDOT is the Unified Certification Office in the state, and certifies DBE firms for 

several other agencies, many of which do not perform types of work that could be utilized in highway 

construction. 

  

In light of these factors, the data collected for ready, willing and able DBE’s has been tailored to 

remove DBE’s that perform work for other agencies and non-DOT related work. With the NAICS 

codes remaining for contractors and subcontractors WYDOT received the results shown in TABLE 1. 

 

TABLE 1 
  NAICS Code Class Description Totals By Bidders List Total DBE  

237310 General Highway Construction 30 0 

237990 Bridge Construction 2 0 

238210 Electrical Contractors 10 0 

238220 HVAC Contractors 2 0 

238910 Specialty Contractors 191 5 

238990 Site Prep Contractors 109 12 

484220 Truck Haul 6 2 

561730 Landscaping 9 3 

541330 Professional Engineering 78 0 

541380 Laboratory Testing 2 1 

541370 Surveying 15 0 

  Total 454 23 

  DBE Program Based Goal    5.06% 
 

Table 1 represents the number of active bidders from the current Bidder’s List. The numbers are 

consistent with bidders lists from FY 2001 to present, that being an average of 450 active bidders. 

 

The figures in Table1were not weighted due to inability to gather specific factors to figure a “weighted” 

goal. After much consideration “weighting” was not considered to be a potential issue in WYDOT’s goal 

determination. 
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D.  Resultant Baseline Goal: 
 

The resultant baseline goal from the Step 1 analysis is a goal of   5.06%   . 

 

STEP 2 ANALYSIS: 

ADDITIONAL FACTORS ANALYSIS FOR POSSIBLE ADJUSTMENT 
 

1. Past Participation - Commitments: 
 

WYDOT has accumulated sufficient history on actual contract awards and subcontract commitments 

that current prime contractor participation can be based on those DBE commitments made. This is 

done with the realization that commitment history is a cumulative factor, not attached to any set fiscal 

year because of the variance in the number of projects available to let and the nature of Federal 

highway funding. However, this decision falls in line with the spirit of the regulations in that 

commitments are a reliable indicator of actual participation. 

 

Commitments - 
The commitments made to DBEs on projects let to contract consistent with 49 CFR 26, and tracked as 

stated in 26.37 and 26.55, is currently 4.25% of project dollars bid as shown in TABLE 2. Past 

commitment is representative of what might be expected in FY2012 based on the type of projects 

from each of the past 5 years and for FY2012. 

 

   

TABLE 2 
  

Fiscal 
Year 

Prime Contracts 
Awarded 

Value of 
Contracts 
Awarded 

DBE Contract 
Commitment  

Annual 
DBE 
Goal 

% DBE Commited 
To DBE's 

2007 48 $179,701,895.04  $6,604,925.37  6.00% 3.68% 

2008 52 $265,201,493.71  $9,917,928.00  4.05% 3.74% 

2009 113 $320,487,957.11  $15,164,469.06  4.46% 4.73% 

2010 87 $237,419,086.20  $10,973,825.04  4.46% 4.62% 

2011 83 $236,663,857.68  $9,979,057.92  4.46% 4.22% 

  
Total Commitments 
for Last 5 Years $1,239,474,289.74  $52,640,205.39    4.25% 

 

 

 
2. Past Participation - Payments: 
 

WYDOT has accumulated sufficient history on actual contract and subcontract payments so that 

current participation can be based on actual DBE payments made. The decision to use the data falls in 

line with the spirit of the regulations in that actual payments are a primary indicator of actual 

participation. 

 

This is done with the realization that payment history is a cumulative factor, not necessarily attached 

to any set fiscal year because of the nature of the construction industry. The projects let in a specific 

year are not necessarily the same projects completed in that same fiscal year, therefore Table 2 

showing commitments at time of award has no direct correlation to the payment history shown in 

Table 3. 
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Payments - 
The payments made to DBEs on completed projects let to contract, consistent with 49 CFR 26, and 

tracked as stated in 26.37 and 26.55, is currently 5.26% of project dollars bid as shown in TABLE 3.  

 

  

TABLE 3 
   

Fiscal 
Year 

Prime Contracts 
Completed 

Value of Prime 
Contracts 
Completed 

DBE Contract 
Payments 

Annual 
DBE 
Goal 

% DBE 
Participation 
Attained 

2007 51 $191,678,742.28  $5,383,717.03  6.00% 2.81% 

2008 45 $157,975,790.29  $7,291,884.52  4.05% 4.62% 

2009 50 $183,024,344.24  $12,541,597.74  4.46% 6.85% 

2010 77 $198,535,105.79  $11,632,477.75  4.46% 5.86% 

2011 48 $117,509,999.81  $7,789,233.99  4.46% 6.63% 

  

Total Attainment 
for Last 5 Years $848,723,982.41  $44,638,911.03    5.26% 

 

 

Past participation is representative of what might be expected in FY2012 based on the type of projects 

from each of the past years and for FY2012. 

 

Step 2 Adjustment: 
 

A review of the currently available data sources shows the following: 

 

 1. Step 1 NAICS data indicates the current construction industry in Wyoming reflects a Step 1 

base figure DBE firm population availability of 5.06% 

 2. Past participation of project bids, award and commitment data indicates prime contractor 

commitments to DBE on contracts let to bid under 49 CFR 26 of 4.25%. Bid and 

commitment history is cumulative. 

 3. Past participation of contract and subcontract payments to DBEs on completed projects let to 

bid under 49 CFR 26 of 5.26%, which reflects contract dollars over and above the original 

levels of commitment at time of bid letting. Contract and subcontract payment history is 

cumulative. 

 4. The leveling out of DBE commitments and DBE payments in relation to the current DBE 

community of firms that are ready, willing and able to participate in Federal-aid highway 

design and construction is reflected in these cumulative histories. 

 5. Tables 2 and 3 demonstrate that WYDOT’s program is successful in achieving the program 

objectives, thus no adjustment to the base goal is necessary. 

 

After consideration of all these factors, WDOT has determined not to make a Step 2 adjustment to the 

baseline goal. 

 

 

Public Involvement -   Public involvement in the goal setting process includes: 

 

 1. Consultation- Two standing committees, the WCA/WYDOT/ACEC Joint Highway 

Committee (Wyoming Contractor’s Association, Wyoming Department of Transportation, 

and the American Council of Engineering Companies of Wyoming), and the WCA DBE/EEO 
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Committee are active in the consultation process. There are also minority and women 

businesses represented in these groups. Monthly, bi-monthly or quarterly meetings are held 

under the auspices of these groups, with full open discussions. All meetings are open to the 

participation of all contractors, subcontractors, and DBEs in the local market. Meeting’s were 

held on June 14, 2012. 

 2. Published Notice June 30, 2012 - A Public Legal Notice was published in the major 

newspapers in the local market area, announcing the period of time for public comment on 

the proposed process, and where comments could be mailed or received. The information was 

also posted on the WYDOT webpage for additional notification June 30, 2012. The comment 

period was from June 30, 2012 to August 15, 2012. 

 3. Comments - There were no public comments received. 

 

 

Based on the best information, WYDOT will set an Annual Aspirational Goal of   5.06%  % for FY 

2012 to be attained by 100% race-neutral means.  

 

 

STEP 3 ANALYSIS  

RACE- AND GENDER- NEUTRAL/RACE- AND GENDER- CONSCIOUS: 
 

WYDOT had reviewed factors to determine the race- and gender- neutral and/or race- and gender- 

conscious APG percentages as outlined in 49 CFR 26.51. As stated in 26.51(f)(3): 

 

“If the DBE participation [WYDOT] has obtained by race-neutral means alone meets or exceeds 

[WYDOT’s] overall goals for two consecutive years, [WYDOT] is not required to make a projection 

of the amount of [WYDOT’s] goal [WYDOT] can meet using such means in the next year.  

[WYDOT] does not set contract goals on any contracts in the next year. [WYDOT] continues using 

only race-neutral means to meet [WYDOT’s] overall goals unless and until [WYDOT] does not meet 

[WYDOT’s] overall goal for a year.” 

 

Therefore, WYDOT will continue utilizing an all race- and gender- neutral program to achieve the 

FY 2012 DBE goal to be attained by 100% race neutral means. 
 

However, WYDOT reserves the right to evaluate typical construction projects (for example, involving 

grading, draining, paving and structures), for DBE goals. WYDOT will not use contract goals unless 

program administration determines that contract goals would better fulfill the program intent.  WYDOT 

will not use quotas or set-aside contracts. 

 

 

 

 

 

 

 

 

 

 

 SUBPART C - GOALS, GOOD FAITH EFFORT AND COUNTING 

 SECTION 2 

 



6 | P a g e  
 

 RACE NEUTRAL AND RACE SPECIFIC MEASURES 
 

 

WYDOT will meet the maximum feasible portion of the Annual Participation Goal (APG) by 

using race-neutral means of facilitating DBE and small business participation. Race-neutral DBE 

participation includes any time a DBE wins a prime contract through customary competitive 

procurement procedures, is awarded a subcontract on a prime contract that does not carry a DBE 

contract goal, or even if there is a DBE contract goal, wins a subcontract from a prime contractor 

that did not consider its DBE status in making the award (e.g., a prime contractor that uses a 

strict low bid system to award subcontracts). 

 

Race-neutral means include, but are not limited to, the following: 

 

1. Carrying out information and communication programs on contracting procedures and 

specific contract opportunities, such as ensuring the inclusion of DBEs, and other small 

businesses, on recipient mailing lists for  bidders; ensuring the dissemination to bidders 

on prime contracts of lists of potential subcontractors; 

 

2. Providing a copy of the Invitation For Bids, when requested to WYDOT-certified DBE's 

for each bid letting; 

 

3. Providing services to help DBEs, and other small businesses, improve long-term 

development, increase opportunities to participate in a variety of kinds of work, handle 

increasingly significant projects, and achieve eventual self-sufficiency; 

 

4. Ensuring distribution of WYDOT=s DBE directory, through print and electronic means, to 

potential prime contractors; 

 

5. Providing technical assistance and other services; 

 

6. Assisting DBEs, and other small businesses, to develop their capability to utilize 

emerging technology and conduct business through electronic media; 

 

7. Providing assistance in overcoming limitations such as inability to obtain bonding or 

financing; and 

 

8. As Federal funding is made available, WYDOT will implement a supportive services 

program to develop and improve immediate and long-term business management, record 

keeping, and financial and accounting capability for DBEs and other small businesses. 

 

Each time WYDOT submits its APG for review and approval by FHWA, WYDOT will also 

submit what portion of the APG that can be expected to be meet through race-neutral means and 

the basis for that position. 

WYDOT will use, if necessary, contract goals as a race-specific means of meeting any portion of 

the APG not achieved by use of race-neutral means.  

 

The following provisions apply to the use of race-specific contract goals: 
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1. WYDOT will use contract goals only on those Federally-funded contracts that have 

subcontracting possibilities. 

 

2. The goal for a specific contract may be higher or lower than that percentage level of the 

APG, depending on such factors as the type of work involved, the location of the work, 

and the availability of DBEs for the work of the particular contract.  However, over the 

period covered by WYDOT=s APG, WYDOT will set contract goals so that they will 

cumulatively result in meeting any portion of WYDOT=s APG not demonstrated as being 

able to meet through the use of race-neutral means. 

 

3. Contract goals will provide for participation by all certified DBEs and not be subdivided 

into group-specific contract goals. 

 

To ensure that WYDOT=s DBE program continues to be narrowly tailored to overcome the 

effects of discrimination, use of contract goals will be adjusted as follows: 

 

1. If WYDOT concludes that WYDOT can meet the entire APG for a given year through 

race-neutral means, WYDOT will implement the program without using contract goals 

during that year. 

 

2. If, during the course of any year in which WYDOT uses contract goals, WYDOT 

determines that the APG will be exceeded, WYDOT will reduce or eliminate the use of 

contract goals to the extent necessary to ensure that the use of contract goals does not 

result in exceeding the APG. If WYDOT determines that the APG will not be met, 

WYDOT will make appropriate modifications in the use of race-conscious measures to 

allow WYDOT to meet the APG. 

 

In any year in which WYDOT meets part of the goal through race-neutral means and the 

remainder through contract goals, WYDOT will maintain data separately on DBE payments in 

those contracts with and without contract goals, respectively.  WYDOT will report this data to 

FHWA as provided in 49 CFR 26.11. 

 

To ensure that prime contractors are facilitating the utilization of DBE firms and small 

businesses by race-neutral means, they must incorporate the following procedures into their 

bidding process: 

 

1. Offering Assistance. The prime contractor may offer assistance to DBEs and small 

businesses in the areas of interpreting plans, preparing proposals, providing advice to 

obtain bonding and insurance, etc. Any assistance requested or provided shall be 

documented. 
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2. Discussions with Small Businesses. The prime contractor shall respond to any requests 

from DBEs and small businesses that are submitting quotes, concerning: quantities, 

expected overtime, project scheduling, pit information (location, length of haul, type of 

road), method of measurement (seeding by the mile or acre, hauling by the ton-mile or by 

the hours, etc.), payment schedule, items of work included in the quote. 

 

3. Accepting and Evaluating All Bids Offered.  Prime contractors, DBEs and small 

businesses shall accept and evaluate all bids offered, regardless of work elements 

intended to be subcontracted. DBEs and small businesses should not be limited to smaller 

subcontracts because a larger amount of work is intended to be subcontracted to a larger 

business. 

 

a) To better gain Program information, Prime contractors quotes received shall 

contain the name and address of the quoter, bid items, price per bid item, total 

quote, and conditions of the quote. 

 

b) If a prime contractor, DBE firm or small business intends to use its own bulk 

items (such as petroleum products or fabrics) previously purchased in quantity or 

held in inventory, the quote for those items must include quantity purchased, date 

purchased, specific item, price for item, and quantity used to date, and must be 

signed by the prime contractor. 

 

 

Ref: 49 CFR 26.51 
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9 | P a g e  
 

SUBPART C - GOALS, DOCUMENTED BID SOLICITATIONS AND 

COUNTING 

 SECTION 3 

 

 DOCUMENTED BID SOLICITATION PROCEDURES ON CONTRACT GOALS 
 

This Section applies only to projects involving Federal-aid funding in which WYDOT uses a 

DBE contract/ agreement goal. Documented bid solicitation will be required of all prime 

contractors, including DBE firms. 

 

WYDOT will not use quotas for DBEs on Federal-aid contracts. WYDOT will not use set-aside 

contracts for DBEs on Federal-aid contracts. 

 

When WYDOT uses a DBE contract goal, WYDOT will award the contract only to a bidder who 

makes documented bid solicitation to meet the contract goal. Award of the contract will be 

conditioned on meeting the requirements of this section when a bidder submits a responsive bid 

to a WYDOT letting. The efforts employed by the bidder should be those that one could 

reasonably expect a bidder to take if the bidder were actively and aggressively trying to obtain 

DBE participation sufficient to meet the DBE contract goal.  Mere pro forma efforts are not 

satisfactory to meet the DBE contract requirements. 

 

For FHWA contracts, WYDOT will incorporate a Special Provision For DBE Participation in 

each Federal-aid contract.  The Special Provision will specify that each prime bidder shall 

complete, sign, and submit Form E-91, with their bid proposal certifying their commitment to 

eligible DBE’s for participation in the performance of the contract. WYDOT will require Form 

DBE-2, DBE Notification Of Intent To Subcontract, be submitted by the successful bidder for 

each DBE commitment listed on the E-91, with confirmation of quantities and dollar amounts, 

before the contract will be executed. 

 

For FAA and FTA agreements, certification of DBE commitment in the negotiation phases, and 

documentation of bid solicitations will be provided prior to issuance of Notification To Proceed. 

 

Documented good-faith affirmative action taken to secure DBE participation will be made 

available to WYDOT if contract goals are used and verification of efforts are required.  

Documented affirmative action shall include, but will not necessarily be limited to the following 

actions: 

 

1. Advertising and soliciting through all reasonable and available means, including but not 

limited to in general-circulation, trade association and minority-focus media,  attendance 

at pre-bid meetings, advertising and/or written notices, the interest of all certified DBEs 

who have the capability to perform the work of the contract concerning DBE 

subcontracting opportunities.  The bidder must solicit this interest within sufficient time 

to allow the DBEs to respond to the solicitation.  The bidder must determine with 

certainty if the DBEs are interested by taking appropriate steps to follow up initial 

solicitations. 
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2. Providing written notice to a reasonable number of specific DBEs that their interest in the 

contract is being solicited.  The notice shall be provided in sufficient time to allow DBEs 

to participate effectively. 

 

3. Following up the initial solicitations of interest by contacting DBEs to determine with 

certainty whether they are interested. 

 

4. Selecting portions of the work of the contract to be performed by DBEs in order to 

increase the likelihood of meeting DBE participation (including, where appropriate, 

breaking down contracts into economically feasible units to facilitate DBE participation), 

even when the prime contractor might otherwise prefer to perform these work items with 

its own forces. 

 

5. Providing interested DBEs with adequate information about the plans, specifications and 

requirements of the contract in a timely manner to assist them in responding to a 

solicitation. 

 

6. Negotiating in good-faith with interested DBEs and not rejecting any DBEs as 

unqualified without sound reasons based on a thorough investigation of the DBEs 

capabilities. It is the bidder's responsibility to make a portion of the work available to 

DBE subcontractors and suppliers and to select those portions of the work or material 

needs consistent with the available DBE subcontractors and suppliers, so as to facilitate 

DBE participation.  Evidence of such negotiation includes the names, addresses, and 

telephone numbers of DBEs that were considered; a description of the information 

provided regarding the plans and specifications for the work selected for subcontracting; 

and evidence as to why additional agreements could not be reached for DBEs to perform 

the work.  

 

A bidder using good business judgment would consider a number of factors in 

negotiating with subcontractors, including DBE subcontractors, and would take a firm's 

price and capabilities as well as contract goals into consideration.  However, the fact that 

there may be some additional costs involved in finding and using DBEs is not in itself 

sufficient reason for a bidder's failure to meet the contract DBE goal, as long as such 

costs are reasonable.  Also, the ability or desire of a prime contractor to perform the work 

of a contract with its own organization does not relieve the bidder of the responsibility to 

make documented solicitations.  Prime contractors are not, however, required to accept 

higher quotes from DBEs if the price difference is excessive or unreasonable. 

 

7. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or 

insurance required by the prime bidder. 

 

8. Effectively using the services of available minority community organizations, minority 

contractor groups, local, State and Federal minority business assistance offices, and other 

organizations that provide assistance for and placement of DBEs. 
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9. Securing a DBE replacement for each DBE that will not or cannot honor a commitment 

to perform subcontract work or supply materials.  (Similar documented affirmative action 

shall be taken in securing DBE replacements as that required initially). 

 

Affirmative action taken by bidders, contractors and DBE subcontractors to fulfill the contract 

DBE participation requirements will not be deemed to have been taken in efforts if, given all 

relevant circumstances, the action could not reasonably be expected to produce a level of DBE 

participation.  The action taken must be that which, given all relevant circumstances, a bidder 

actively and aggressively seeking, would make. 

 

Documents submitted by prime bidders, contractors and subcontractors, that are intended to 

support good-faith affirmative actions taken to meet the contract DBE participation, may be 

reviewed to verify affirmative action taken. The reviewing officer will make a determination 

concerning the sufficiency of the action taken based on the documentation submitted. 

 

In determining whether a bidder has documented bid solicitation, WYDOT may take into 

account the performance of other bidders in meeting the contract goal. For example, when the 

apparent successful bidder fails to meet the contract goal, but others meet it, WYDOT may 

reasonably raise the question of whether, with additional reasonable efforts, the apparent 

successful bidder could have met the goal.  If the apparent successful bidder fails to meet the 

goal, but meets or exceeds the average DBE participation obtained by other bidders, WYDOT 

may view this, in conjunction with other factors, as evidence of the apparent successful bidder 

having made documented solicitations. 

 

If it is determined that a prime bidder did not document their bid solicitations to meet the 

specified DBE participation  the bidder may be deemed to be non-responsive, and the bid 

proposal submitted may be declared irregular and subject to rejection by the Transportation 

Commission of Wyoming. 

 

Evidence of collusion among the prime bidders, a DBE, or any other individual, business or joint 

venture, or evidence of undue influence on a DBE to alter the committed quantities or its 

quotation, may result in cancellation of the award, withdrawal of bidder prequalification, and/or 

denial by the State Construction Engineer of approval of future contract and/or subcontract work 

by the implicated parties. 

 

The State Construction Engineer will review all subcontract requests by prime contractors and 

recommend approval or disapproval. The State Construction Engineer will not approve any 

subcontract to a DBE or non-DBE which violates the commitments made to DBE subcontractors 

in the prime contractor's bid proposal. The prime contractor must fulfill the original subcontract 

commitment to a DBE unless a written statement is submitted from the DBE that they cannot or 

will not accept the proposed subcontract. At that time, the contractor may subcontract this work 

to another DBE, if approved by the State Construction Engineer. 

 

Documented bid solicitations must be made to fulfill the original DBE subcontract commitments 

made on Form E-91 using certified DBE's. If, after making a documented effort to find another 

DBE, the contractor is unsuccessful, the contractor may elect to: 
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 1. Complete the work with the prime contractor's own work force; 

 2. Subcontract the work to a non-DBE contractor; 

 

If it is determined that a prime contractor has not taken good-faith affirmative action to replace a 

DBE that fails to perform under its subcontract with other DBEs; or that a DBE subcontractor 

has not taken good-faith affirmative action to secure DBEs for lower-tier subcontract work, the 

State Construction Engineer may not approve the subcontract request. 

 

The prime contractor may not terminate for convenience a DBE subcontractor listed in the Form 

E-91, or an approved substitute subcontracting DBE firm, and then perform the work of the 

terminated subcontract with its own forces or those of an affiliate, without WYDOT’s prior 

written consent. 

 

If a DBE subcontractor is terminated, or fails to complete its work on the contract for any reason, 

WYDOT will require the prime contractor to make documented solicitations to find another 

DBE subcontractor to substitute for the original DBE.  These solicitations shall be directed at 

finding another DBE to perform at least the same amount of work under the contract as the DBE 

that was terminated, to the extent needed to meet the contract goal WYDOT established for the 

project. 

 

If the prime contractor elects to perform the work original committed to a DBE without approval, 

or subcontract all or a portion of the work of the DBE subcontract without approval, the Prime 

contractor will be found in noncompliance and payment may be withheld until the project is 

brought back into compliance. 

 

Failure to comply with these requirements may result in any or all administrative relief and 

penalties that the contract, Program regulations, Federal regulations, and laws of the State of 

Wyoming may provide. 

 

LOWER TIER SUBCONTRACTS 
 

A subcontractor on WYDOT contracts also may subcontract a portion of its subcontract work to 

other subcontractors.  Such lower-tier subcontract requests, as in the case of first-tier 

subcontracts, must be approved by the State Construction Engineer. The prime contractor and 

subcontractors at all levels will be limited to a total subcontract amount not to exceed 50 percent 

of the original contract amount. 

 

DBE subcontractors requesting approval of lower-tier subcontracts to non-DBEs will be required 

to submit supplementary documentation with their lower-tier subcontract, substantiating their 

documented bid solicitations to secure eligible DBEs to perform the work.  The action taken 

shall be the same as that required of the prime bidder for initial DBE subcontract commitments.  

The prime contractor will be responsible to insure that DBE subcontractors requesting approval 

of lower-tier subcontracts has made a sufficient effort to secure DBEs to perform the lower-tier 

subcontract work. 
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The monetary value of all DBE lower-tier subcontracts will be included in meeting the project 

goals. Any work subcontracted, at any tier, to a non-DBE by a DBE will not be counted toward 

the contract goal and the prime contractor will be required to make documented bid solicitations 

to subcontract an equal dollar amount of work to another DBE. 

 

 

Ref: 49 CFR 25.43, 26.53, Appendix A 
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SUBPART C - GOALS, DOCUMENTED BID SOLICITATION AND  

 COUNTING                        
 SECTION 4 

 

 COUNTING DBE PARTICIPATION 
 

WYDOT will monitor DBE participation for all Federal-aid transportation contracts. DBE 

participation will be based in the monetary value of work performed by DBEs, consistent with 

this Section. Monitoring will be conducted on all of these contracts, whether or not the project 

has a DBE project goal. 

 

When a DBE participates in a contract, WYDOT will count only the value of the work actually 

performed by the DBE toward the DBE requirements. WYDOT will count only the amount of 

payments made directly to the DBE. WYDOT will count payments to a DBE contractor only if 

the DBE is performing a commercially useful function on that contract. 

 

If a firm is not currently certified as a DBE in accordance with the standards of Subpart D of this 

Plan at the time of the execution of the contract, WYDOT will not count the firm's participation 

toward any DBE requirements. 

 

WYDOT will not count towards the overall DBE requirements the dollar value of work 

performed under a contract with a firm after it has ceased to be certified. 

 

WYDOT will not count the participation of a DBE subcontractor toward the prime contractor's 

DBE achievements or WYDOT’s overall DBE APG until the dollar amount being counted has 

been paid directly to the DBE. 

 

 

COMMERCIALLY USEFUL FUNCTION (CUF) AND COUNTING 
 

A DBE performs a commercially useful function when it is responsible for execution of the work 

of the contract and is carrying out its responsibilities by actually performing, managing, and 

supervising the work involved. To perform a commercially useful function, the DBE must also 

be responsible, with respect to materials and supplies used on the contract, for negotiating price, 

determining quality and quantity, ordering the material, and installing (where applicable) and 

paying for the material itself. To determine whether a DBE is performing a commercially useful 

function, WYDOT will evaluate the amount of work subcontracted, industry practices, whether 

the amount the firm is to be paid under the contract is commensurate with the work it is actually 

performing and the DBE credit claimed for its performance of the work, and other relevant 

factors. 

 

A DBE does not perform a commercially useful function if its role is limited to that of an extra 

participant in a transaction, contract, or project through which funds are passed in order to obtain 

the appearance of DBE participation. In determining whether a DBE is such an extra participant, 

WYDOT will examine similar transactions, particularly those in which DBEs do not participate. 
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A DBE subcontractor will not be performing a CUF if WYDOT determines that: 

• The prime contractor is performing all or any portion of the DBE subcontract work. 

• The prime contractor is directing or supervising any portion of the DBE subcontract 

work. 

• The DBE owner(s) or principal employee(s) are employed by the prime contractor or 

other subcontractors. 

• The DBE subcontractor is performing all or a portion of the subcontract work with 

manpower or equipment furnished by the prime contractor or other subcontractors at no 

cost, or with equipment leased from the prime contractor or other subcontractors at non-

competitive rates. 

• Payment for equipment leased from the prime contractor or other subcontractors by the 

DBE subcontractor is being withheld from the DBE's payments. 

• Materials and supplies necessary for completion of the DBE subcontract work are being 

purchased by the prime contractor or other subcontractors and furnished to the DBE 

subcontractor. 

• The DBE subcontractor does not have exclusive use of leased equipment. 

• The DBE subcontractor is not paying for required insurance coverage and permits for 

leased equipment. 

• Leased equipment is not being operated by the DBE subcontractor's own employees 

(except for certain specialized equipment). 

• Bulk products such as cement, aggregate, stone, structural steel and petroleum products 

being supplied by the DBE Regular Dealer are being paid for by the prime contractor or 

other subcontractors. 

• The DBE Regular Dealer in bulk products is not delivering the products to the job site 

with equipment owned and operated by them. 

• The DBE Regular Dealer in bulk products does not have Wyoming PSC authority to 

operate the delivery equipment it owns or operates for delivery of bulk products to the 

job site. 

• The DBE Regular Dealer in bulk products is operating its delivery equipment under 

another firm's Wyoming PSC authority. 

• The DBE subcontractor for hauling of excavated materials, virgin aggregates, recycled 

pavement materials, and paving materials being produced by the prime contractor and 

other subcontractors is not transporting the materials with equipment owned or operated 

by it under its own Wyoming PSC authority. 

• The DBE subcontractor is acting as a broker or packager. 

 

DBE CONTRACTORS/SUBCONTRACTORS. 

 

Counting. WYDOT will count 100 percent of the actual payments to DBE’S for work performed 

on a contract toward the contract DBE participation requirements. WYDOT will count the entire 

amount of that portion of a construction contract that is performed by the DBE's own forces. This 

includes the cost of supplies and materials obtained by the DBE for the work of the contract, 

including supplies purchased or equipment leased by the DBE, except supplies and equipment 

the DBE subcontractor purchases or leases from the prime contractor or its affiliate. 
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When a DBE subcontracts work to another firm, the value of the subcontracted work may be 

counted toward DBE requirements only if the subcontractor is itself a DBE. Work that a DBE 

subcontracts to a non-DBE firm does not count toward the DBE requirements. 

 

WYDOT will count the following payments to DBE prime contractors and subcontractors that 

are not Regular Dealers or Manufacturers toward the contract DBE requirements: 

 

• The fees charged for delivery of materials and supplies required on a job site, but not the 

cost of the materials and supplies themselves, when the DBE firm is not also the 

manufacturer or regular dealer in the materials and supplies, provided that the fee is 

determined by WYDOT to be reasonable and not excessive as compared with fees 

customarily allowed for similar services. 

 

• The fees or commissions charged for providing any bonds or insurance specifically 

required for performance of the contract, provided that the fee or commission is 

determined by WYDOT to be reasonable and not excessive as compared with fees 

customarily allowed for similar services. 

 

WYDOT will count the entire amount of fees or commissions charged by a DBE firm for 

providing a bona fide service, such as professional, technical, consultant, or managerial services, 

or for providing bonds or insurance specifically required for the performance of a Federally-

funded contract, toward the DBE requirements, provided WYDOT determines the fee to be 

reasonable and not excessive as compared with fees customarily allowed for similar services. 

 

Commercially Useful Function. To determine whether a DBE contractor/subcontractor company 

is performing a commercially useful function, WYDOT will review the following: 

 

With respect to materials or supplies purchased from a DBE which is neither a 

manufacturer nor a regular dealer, WYDOT will count the entire amount of fees or 

commissions charged for assistance in the procurement of the materials and supplies, or 

fees or transportation charges for the delivery of materials or supplies required on a job 

site, toward DBE requirements, provided WYDOT determines the fees to be reasonable 

and not excessive as compared with fees customarily allowed for similar services. 

WYDOT will not count any portion of the cost of the materials and supplies themselves 

toward DBE requirements. 

 

DBE MANUFACTURERS. 

 

Counting. If the materials or supplies are obtained from a DBE manufacturer, WYDOT will 

count 100 percent of the payments for materials and supplies required under a contract, including 

delivery to the job site, toward the DBE requirements. 

 

Commercially Useful Function. A manufacturer is a firm that operates or maintains a factory or 

establishment that produces, on the premises, the materials, supplies, articles, or equipment 

required under the contract and of the general character described by the specifications. 
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WYDOT will require that a manufacturer of materials or supplies obtained for the performance 

of the prime contract or any subcontracts be certified as an eligible DBE by WYDOT, and 

specifically designated as a Manufacturer by WYDOT, before expenditures for materials 

purchased from such firms will be counted toward the contract DBE participation requirements. 

 

A firm, in order to be designated as a manufacturer by WYDOT, shall own and operate or 

maintain a factory or establishment that produces on the premises the materials or supplies 

obtained for the performance of the prime contract or any subcontracts. Brokers and packagers 

will not be regarded by WYDOT as manufacturers. The materials or supplies obtained from a 

designated manufacturer must be manufactured from raw materials or materials that are 

substantially altered before resale. 

 

DBE MATERIAL SUPPLIERS AND REGULAR DEALERS. 

 

Counting. WYDOT will count 60 percent of the payments for materials and supplies required 

under a contract, including delivery to the job site, which are purchased from a DBE Regular 

Dealer. 

 

Commercially Useful Function. To determine whether a DBE Regular Dealer company is 

performing a commercially useful function, WYDOT will review the following: 

 

• For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a 

store, warehouse, or other establishment in which the materials, supplies, articles or 

equipment of the general character described by the specifications and required under the 

contract are bought, kept in stock, and regularly sold or leased to the public in the usual 

course of business. 

 

• To be a regular dealer, the firm must be an established, regular business that engages, as 

its principal business and under its own name, in the purchase and sale or lease of the 

products in question. 

 

• Packagers, brokers, manufacturers' representatives, or other persons who arrange or 

expedite transactions are not considered regular dealers. 

 

• WYDOT will require that a regular dealer of materials or supplies obtained for the 

performance of the prime contract or any subcontracts be certified as an eligible DBE by 

WYDOT, and specifically designated as a Regular Dealer by WYDOT, before 

expenditures for materials purchased from such firms will be counted toward the contract 

DBE requirements. 

 

DBE TRUCKING FIRMS. 

 

Counting. WYDOT will count 100 percent of the total value of the transportation services the 

DBE trucking firms provides on the contract using trucks its owns, insures, and operates using 

drivers it employs. 
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The DBE may lease trucks from another DBE firm, including an owner-operator who is certified 

as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of 

the transportation services the lessee DBE provides on the contract. 

 

The DBE may also lease trucks from a non-DBE firm, including from an owner-operator.   The 

DBE who leases trucks from a non-DBE is entitled to credit for the total value of the 

transportation services provided by non-DBE lessees not to exceed the value of transportation 

services provided by DBE-owned trucks on the contract. Additional participation by non-DBE 

lessees receives credit only for the fee or commission it receives as a result of the lease 

arrangement. 

 

The lease must indicate that the DBE has exclusive use of and control over the truck. This does 

not preclude the leased truck from working for others during the term of the lease with the 

consent of the DBE, so long as the lease gives the DBE absolute priority for use of the leased 

truck. Leased trucks must display the name and identification number of the DBE. 

 

Commercially Useful Function. To determine whether a DBE trucking company is performing a 

commercially useful function, WYDOT will review the following: 

 

• For DBE participation to be credited, the Trucking Firm must be covered by a 

subcontract or a written agreement approved by the WYDOT prior to performing their 

portion of the work. 

 

• To perform a commercially useful function (CUF), the Trucking Firm is restricted to the 

same subcontracting limitations in effect for other contractors. 

 

• The DBE must be responsible for the management and supervision of the entire trucking 

fleet and operation for which it has subcontracted on a particular contract, and there 

cannot be a contrived arrangement for the purpose of meeting DBE goals. 

 

• The DBE must itself own and operate, including CDL drivers, at least one fully licensed, 

insured, and operational tractor and trailer, or tractor and appropriate hauling units, to be 

used on the contract. 

 

 

Ref: 49 CFR 26.55 
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