United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services
5353 Yellowstone Rd, Suite 308A
Cheyenne, Wyoming 82009

In Reply Refer To: :JUL 3 0 2010 ,

ES-61411/WY10F0093

Randy Strang, Project Development Engineer
Federal Highway Administration, Wyoming Division
2617 East Lncolnway, Suite D

Cheyenne, Wyoming 82001-5662

Dear Mr. Strang:

This correspondence transmits the U.S. Fish and Wildlife Service’s (Service) final programmatic
Biological Opinion, as well as concurrence for informal consultation, in response to the Federal
Highway Administration (FHWA)/Wyoming Department of Transportation’s (WYDOT) request for
consultation on the effects of the Wyoming Statewide Transportation Improvement Program (STIP)
of highway projects (2010 — 2014) (Proposed Action) to federally listed species in Wyomning in
accordance with section 7 of the Endangered Species Act (ESA or Act) of 1973, as amended (50
CFR §402.13 & §402.14).

The enclosed Biological Opinion addresses potential effects to the threatened Colorado butterfly
plant (Gaura neomexicana spp. coloradensis), and the threatened Ute ladies’-tresses orchid
(Spiranthes diluvialis) resulting from activities associated with implementation of the Wyoming
STIP (2010-2014) as well as FHWA/WYDOT s commitment to the Conservation Measures
described in the Programmatic Biological Assessment (PBA). The Biological Opinion is prefaced by
(1) an informal consultation/conference for “no effect” (NE), “not likely to adversely affect”
(NLAA), and “not likely to jeopardize” (NJ) determinations for effects to additional listed species
and designated critical habitats, and (2) information and conservation recommendations for species
and habitats of conservation concern in Wyoming,

The Programmatic Biological Opinion (PBO) is based on information provided in the November 19,
2009 Programmatic Biological Assessment (PBA), associated conservation measures detailed within
the PBA, the Wyoming STTP (2010-2014), and conversations and meetings with Wyoming
Department of Transportation and Federal Highway Administration staff. The PBA describes the
general highway project types, the typical impacts associated with the project types on listed species
in Wyoniing, and concludes with determinations for potential affect to listed species. A complete
administrative record of this consultation is on file in the Wyoming Ecological Services Field Office.



Consultation History

In early 2009, the Service met with representatives of the FHWA and WYDOT to discuss
reinitiation of the 2005 PBO for effects of the Wyoming STIP. Subsequently, an initial draft
PBA dated September 15, 2009 was received by the Service on September 24. In the interim, the
Montana District Court (September 21) issued a ruling vacating the Service’s March 29, 2007
final rule that established, and determined as recovered, a distinct population segment (DPS) of
the Greater Yellowstone Ecosystem (GYE) population of the grizzly bear (Ursus arctos
horribilis). The effect of the Court’s ruling was to return the GYE distinct population segment
of the grizzly bear to histed status as threatened. The FHW A was then advised on October 20 of
the need to revise the September 15 PBA to consider potential effects to the grizzly bear. On
November 25, the Service received a revised PBA dated November 19. The Service provided
review of the PBA and acknowledged sufficiency of the analyses, initiating formal consultation
on December 23 (WY10TA0080). A draft Biological Opinion was provided WYDOT (T. Hart)
and FHWA (R. Strang) on June 18, 2010. On June 29, our agencies mutually agreed to extend the
deadline to complete the final programmatic Biological Opinion to July 31, 2010. Comments
received from FHW A were subsequently incorporated by the Service and acknowledged by FHWA
on July 1.

Water depletions within Colorado and Platte River Recovery Programs have been accounted for
within a separate programmatic consultation for these two programs. That consultation has since
been completed (October 3, 2003; WY 7662) and as a result depletions in the Colorado and Platte

River Basins will not be discussed further in this PBQ.

Informal Consultation/Conference.
In the PBA, FHWA/WYDOT determined that Wyoining STIP.(2010-2014) projects would have

“no effect” or were “not likely to adversely affect”

listed species or designated critical habitat;

or, were “not likely to jeopardize the continued existence of species designated as nonessential
experimental (Tahle 1). The consideration of candidate species or determinations of “no effect”
for listed species does not require Service concurrence under the Act, though the Service

appreciates information regarding these species in the analyses provided.

Table 1. Determinations of “not likely to adversely affect (NLAA)”, “no effect (NE)”, and “is
not likely to jeopardize (NJ)” made for potential effects of the Wyoming STIP (2010-
2014) to Listed Species and Designated Critical Habitats.

Species Scientific Name Status Determination
black-footed ferret Mustela nigripes endangered NLAA
black-footed ferret Mustela nigripes experimental non-essential ~ NJ
blowout pensternon Penstemon haydenii endangered NE
Canada lynx Lynx canadensis threatened NLAA
Canada lynx designated critical habitat ~ NLAA
Colorado butterfly plant f;}::g;f;;““""" SPp- designated critical habitat ~ NE
desert yetlowhead Yermo xanthocephalus threatened NE
desert yellowhead designated critical habitat ~ NE
gray wolf Canis lupus experimental non-¢ssential NJ
grizzly bear Ursus arctas horribilis threatened NLAA
Kendall Warm Springs dace  Rhinichthys osculus thermalis  endangered NE
Wyoming toad Bufo baxteri endangered NE









capacity, environmental only, or safety projects are not expected to inhibit movement as these
projects will not increase the size of the highway. The Service concurs that the STIP for the next
five years is not likely to adversely affect Canada lynx through habitat loss, disturbance or
impairing movement. Be advised, however, that cooperating agencies, e.g., the Forest Service,
may require additional site-specific analysis resulting in re-initiation of section 7 consultation for
a particular project.

Canada lynx critical habitat. On February 25, 2009, the Service published a revised designation
of critical habitat for the contiguous United States distinct population segment of the Canada
lynx. The final rule became effective on March 27, 2009 (74 FR 8616). Critical habitat in
Wyoming occurs within Unit 5; Greater Yellowstone Area (GYA). Unit 5 covers approximately
9,500 square miles (6.08 million acres) and is located in Yellowstone National Park and
surrounding lands in southwestern Montana and Park, Teton, Fremont, Sublette, and Lincoln
counties in Wyomning (approximately 6,500 mi%). This area was occupied by lynx at the time of
listing and is currently occupied by the species. The GY A has inherently marginal lynx habitat
with highly fragmented foraging habitat (snowshoe hare habitat). For this reason, lynx home
ranges in this unit are likely to be larger and incorporate large areas of non-foraging matrix
habitat.

The physical and biological features of critical habitat essential to lynx conservatlon (Primary
Constituent Element) has been identified as:

1. Boreal forest landscapes supporting a mosaic of differing successional forest stages and
containing all of the following:

a. Presence of snowshoe hares and their preferred habitat conditions, which include
dense understories of young trees, shruhs, or overhanging boughs that protrude
above the snow and mature multistoried stands with conifer houghs touching the
snow surface;

b. Winter snow conditions that are generally deep and fluffy for extended periods of
time; _

c. Sites for denning that have abundant coarse woody debris, such as downed trees
and root wads; and

d. Matrix habitat (e.g., hardwood forest, dry forest, non-forest, or other habitat types
that do not support snowshoe hares) that occurs between patches of boreal forest
in close juxtaposition (at the scale of a lynx hone range) such that lynx are likely
to travel through such habitat while accessing patches of boreal forest within a
home range.

Based on the STIP for the next 5-year period, there are eight projects which may occur within
Canada lynx critical habitat (Appendix A). The determination of may affect is based on the
projects occurring within designated critical habitat (WYDOT Districts 3 and 5). Seven of these
projects are reconstruction without added capacity and would likely result primarily in
disturbance type effects, or indirect effects with little potential for habitat loss. The remaining
project is a safety project. Of the eight projects located in critical lynx habitat, only the Hohack






purpose ensuring public safety. It is unlikely that these projects would result in loss of habitat,
mortality, or impair movement of grizzly bears.

Construction activity on a highway could conceivably harass or harm grizzly bears through
disturbance. However, STIP projects for the next five years are not located in prime grizzly bear
habitat (i.e., they are located within existing rights-of-ways) and are unlikely to disturb grizzly
bears. Reconstruction without added capacity or environmental only projects are not expected to
create barriers to movement as these projects will not significantly increase highway width. In
addition, FHWA/WYDOT has agreed that all contractors for projects within grizzly bear habitat
will comply with the U.S. Forest Service special orders (e.g. food storage, waste disposal) to
minimize grizzly/human conflicts (PBA, p. 18). FHWA/WYDOT STIP (2010-2014) projects
within grizzly bear habitat are anticipated to generally improve road safety without appreciably
increasing the volume or average speed of traffic on existing roads, factors known to infleence
mortality (Ament et al. 2008). In the absence of new road construction within grizzly bear
habitat, the proposed action is not anticipated to result in effects to grizzly bears beyond that
attributable to existing conditions within WYDOT Transportation Districts 3 and 5. The Service
therefore concurs that the FHWA/WYDOT STIP (2010-2014) projects are not likely to adversely
affect grizzly bears.

Gray Wolf. Gray wolves (Canis lupus) in Wyoming are listed as an experimental, non-essential,
population under the Act (74 FR 15123). Although wolves in Wyoming currently remain listed
and protected under the Act, additional flexibility is provided for their management under the
provisions of the special regulations promulgated for this nonessential experimental popuiation
{see 50 CFR 17.84(i)). Wolves are dependent on movements of big game populations and may
occur in large ungulate migration, winiering, or parturition areas. During project activities,
wolves may change their use of project areas based upon changes to big game population
numbers and changes in movement of herds. Project planning should consider impacts to big
game populations, including wintering grounds and migration corridors.

Requirements for interagency consultation under section 7 of the Act differ based on the land
ownetship and/or inanagement responsibility where the animals occur. Except on National Park
Service or National Wildlife Refuge lands, wolves in Wyoming are treated as proposed for
listing rather than listed for the purposes of section 7. Two provisions of section 7 apply to
Federal actions outside National Parks or National Wildlife Refuges: (1) section 7(a)(1), which
states all Federal agencies shall utilize their authorities to carry out programs for the conservation
of listed species; and, (2) section 7(a)(4), which requires Federal agencies to confer with the
Service on actions that are likely to jeopardize the continued existence of the species. On
National Park Service or National Wildlife Refuge lands wolves in the nonessential experimental
population are treated as threatened species for the purposes of section 7. Highway projects
within National Park System lands (i.e., Yellowstone or Grand Teton National Parks) fall under
the jurisdiction of the Regional Federal Highway Administration; intra-service section 7
regulations inform consultations for projects on National Wildlife refuges. That is, section 7
consultation on the effects of FHWA/WYDOQT STIP projects is limited in scope to consideration
of wolves as a nonessential experimental species.

Based on the STIP for the next 5-year period, there are ten WYDOT projects which may affect
nonessential experimental gray wolves (Appendix A). The determination of may affect is based
on the project occurring within the WYDOT Transportation Districts 3 and 5 which encompasses
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portions of the GYE. Six of the proposed projects are reconstruction without added capacity and
may result primarily in disturbance. Reconstruction without added capacity projects are unlikely
to result in loss of habitat, mortality of wolves, or impair the movement of gray wolves. Two
FHWA/WYDOT STIP proposed projects are reconstruction with added capacity. These projects
will increase the footprint of the respective roadways in areas of existing infrastructure and
human use (Pinedale and Afion). Consequently, they are not expected to have substantial effects
on gray wolves due to location. One project is environmental only and one is a safety project.
These projects would likely result primarily in disturbance type effects or indirect effects with
little potential for loss of habitat, mortality, or creating a barrier to movement. Based on the
location of proposed projects, the absence of new construction, the location of projects within
existing road corridors, the scope and type of road construction projects proposed, the Service
concurs that the FHWA/WYDOT STIP for the next five years will not jeopardize the continued
existence of nonessential experimental gray wolves.

Ute Ladies -tresses Orchid. Ute ladies'-tresses (Spiranthes diluvialis) is a perennial, terrestrial
orchid, 8 to 20 inches tall, with white or ivory flowers clustered into a spike arrangement at the
top of the stem. S. diluvialis typically blooms from late July through August; however,
depending on location and climatic conditions, it may bloom in early July or still be in flower as
late as early October. S. diluvialis is endemic to moist soils near wetland meadows, springs,
lakes, and perennial streams where it colonizes early successional point bars or sandy edges.

The elevational range of known occurrences is 4,200 to 7,000 feet in Utah (Fertig et al. 2005) in
alluvial substrates along riparian edges, gravel hars, old oxbows, and moist to wet meadows. No
known populations in Wyoming occur ahove 5,500 feet. Soils where S. diluvialis have been
found typically range fromn fine silt/sand, to gravels and cobbles, as well as organic and peaty soil
types. S. diluvialis is not found in heavy or tight clay soils or in extremely saline or alkaline
soils. . diluvialis seems intolerant of shade and small scattered groups are found primarily in
areas where vegetation is relatively open. S. diluvialis is difficult to survey for primarily due to
unpredictable emergence of flowering parts and subsequent desiccation of specimens.

Prior to 2005, Ute ladies’-tresses was known from four locations in Converse, Goshen, Laramie
and Niobrara counties. Following additional surveys in 2005-06, five additional populations
have been recorded (Heidel 2007). Currently, Ute ladies’-tresses is known from three eastern
Wyoming watersheds, the Antelope and Horse Creck watersheds, and a portion of the Niobrara
River watershed. However, Ute ladies’-tresses is known to occur in adjacent states within
watersheds that encompassing portions of Albany, Laramie, Park, Sweetwater, and Teton
counties suggesting that the species may occur elsewhere in the State.

Potential impacts may include mortality of individual plants, loss of suitable habitat,
fragmentation of populations, and sedimentation or runoff affecting habitat for these plants. In
order to address the unknown location of this plant and to minimize potential affects the
following conservation measures will be implemented:

1. Irrespective of whether or not a particular wetland is regulated by the Army Corp of
Engineers (jurisdictional or non-jurisdictional), all projects which impact wetlands will
be evaluated for suitability for Ute ladies’-tresses orchid (i.e., below 6,800 feet elevation;
non-saline soils; open palustrine wetlands with no overstory; perennial water source).



2. Wetlands, junisdictional or non-jurisdictional, with characteristics suitable for Ute ladies’-
tresses will be surveyed prior to disturbance according to USFWS guidelines to
determine presence/absence of the species.

3. Wetlands disturbed as a result of implementation of the proposed action, and particularly
those determined to be suitable for Ute ladies’-tresses will be reclaimed in a manner
which preserves topsoil from the affected areas and utilizes it for reclamation thus
preserving the seed bank, propagules, and other biological material.

Based on the STIP for the next five year period, and due to the uncertain distribution of the
species in Wyoming, numerous WYDOT projects may affect Ute ladies’-tresses orchid (PBA, p.
31). Because it is believed that Ute ladies’-tresses could occur anywhere in the state below 6,800
feet elevation, the “may affect’” determination is based on projects throughout the state that cross
riparian areas of perennial streams and potentially affect nparian wetlands.

Because of the uncertain distribution of Ute Jadies’-tresses in Wyoming, it is difficult to predict
how many WYDOT projects over the next five years will actually affect occupied or potentially
occupied habitat. It is likely that no projects will occur in, or cross, known occupied habitat,
However, there is still the potential for new populations of Ute ladies’-tresses to be located in
Wyoming which could be affected by a highway project. Highway projects that do not require
additional conversion of land area to highway or that impact suitable but unoccupied habitat are
not likely to adversely affect Ute ladies’-tresses through habitat loss. Projects which may afTect,
remove, or otherwise degrade occupied habitat for Ute ladies’-tresses are the subject of the PBO
which follows.

Colorado Butterfly Plant. The Colorado butterfly plant (Gaura neomexicana coloradensis) is a
perennial herb endemic to moist soils in flood plain wet meadows of southeastern Wyoming,
north-central Colorado, and western Nebraska between elevations of 5,000 and 6,400 feet.
These plants are often found in low depressions or along bends in wide meandering stream
channels a short distance upslope of the actual channel. Threats to the plant include non-
selective herbicide treatment, haying and mowing schedules that inhibit the setting of seed, land
conversion for cultivation, and competition from noxious weeds. Low numbers and limited
distribution contribute to the plant’s vulnerability. In Wyoming, Colorado butterfly plant is
found m Laramie and Platte Counties in moist soils of floodplain meadows which are fairly open
and not overly dense. The current known range of Colorado butterfly plant in Wyoming is
limited to about 6,100 acres along Bear, Little Bear, Horse, Lodgepole, Diamond, Crow, Spring,
and Lone Tree creeks in Laramie County, and Tepee Ring Creek in Platte County (USFWS
2004b, Fertig 2000b).

Highway projects have the potential to affect the Colorado butterfly plant through destruction of
individuals, loss of suitable habitat, fragmentation of populations, and sedimentation or runoff
affecting habitat for this plant. Based on the STIP for the next five year period Based on the
STIP for the next 5-year period there are five WYDOT projects which may affect Colorado
butterfly plant (Appendix A). The determination of may affect is based on the project occurring
within the range of the Colorado butterfly plant range and potentially affecting a riparian area,
Three of the projects are reconstruction without added capacity, one is new construction, and one
is an environmental only project. Depending on the presence of butterfly plant habitat in the
project area these projects may have direct and indirect impacts on Colorado butterfly plant.
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As with other plants, habitat loss and mortality of the Colorado butterfly plant are closely
associated because of the limited mobility/dispersal ability of plants. Suitable babitat may be
present in an area but may be unoccupied because of the tack of a seed source. In order to
minimize potential affects to the Colorado butterfly plant the following conservation measures
will be implemented with the proposed action:

1. All projects within Platte and Laramie Counties which impact wetlands (jurisdictional
and non-jurisdictional) will be evaluated for suitability for Colorado butterfly plant
(1.¢., floodplain of a stream; open palustrine wetlands with no overstory; located in
Platte or Laramie counties).

2. Riparian areas with characteristics suitable for Colorado butterfly plant, will be
surveved prior to disturbance according to USFWS guidelines to determine
presence/absence of the species.

3. Wetlands disturbed as a result of implementation of the proposed action, and
particularly those determined to be suitable for Colorado Butterfly plant, will be
reclaimed in a manner which preserves topsoil from the affected areas and utilizes it
for reclamation thus preserving the seed bank, propagules, and other biological
material.

Highway projects that do not require additional conversion of land area to highway or that
impact suitable but unoccupied habitat are not likely to adversely affect Colorado butterfly plant
through habitat loss. Projects which may affect, remove, or otherwise degrade occupied habitat
for Colorado butterfly plant are the subject of the PBO which follows.

Colorado Butterfly Plant Critical Habitat. In Wyoming, critical habitat is designated along the
Bear, Little Bear, Horse, Lodgepole, Diamond, and Lone Tree creek drainages in Laramie
County; and Tepee Ring Creek in Platte County (USFWS 2005). Critical habitat in these areas
includes variable reaches of the streams and the area within 300 feet of the centerline of these
streams (USFW'S 2005).

Currently, the potential for a WYDOT project to impact Colorado butterfly plant critical habitat
is limited to the Little Bear Creek, Horse Creek, and Lodgepole Creek drainages where they
cross Interstate 25 north of Cheyenne. Construction on I-25 could affect Colorado butterfly plant
critical habitat through habitat losses (permanent or temporary) or habitat degradation from run
off or stochastic events such as accidents or fuel spills.

There are no FHWA/WYDOT STIP (2010-2014) proposed projects which rmay affect Colorado
butterfly plant critical habitat (Appendix A). Determinations of “no effect” for listed species do
not require Service concurrence under the Act; the Service appreciates the analyses provided and
acknowledges that no FHWA/WYDOT STIP (2010-2014) will occur in proximity to designated
Colorado Butterfly Plant Critical Habitat. Projects which may affect occupied habitat (outside
designated critical habitat) for Colorado butterfty plant are the subject of the PBO, and will be
discussed later in this document.
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Conclusion of Informal Consultation. '

This concludes informal consultation pursuant to the regulations implementing the Endangered
Species Act, 50 C.F.R. § 402.13. This project should be re-analyzed if new information reveals
effects of the action that may affect listed or proposed species or designated or proposed critical
habitat in 2 manner or to an extent not considered in this consultation; if the action is
subsequently modified in a manner that causes an effect to a listed or proposed species or
designated or proposed critical habitat that was not considered in this consultation; and/or, if a
new species is listed or critical habitat is designated that may be affected by this project.

Candidate Species ~Yellow-billed cuckoo, Greater sage-grouse.

Although the Service does not provide concurrence for determinations of effects to species
which are candidates for listing, we have reviewed your PBA and appreciate your efforts in
providing a proactive analysis for potential effects of the FHWA/WYDOT STIP (2010-2014) to
the Yellow-billed cuckoo (Coccyzus americanus).

The Service recommends tbat FHWA/WYDOT give consideration to candidate species in
project-specific environmental planning to avoid possibie delays should the species be listed
prior to the completion of the project. Implementation of conservation measures provided these
species now may preclude possible listing in the future. In addition, many Federal agencies have
policies to protect candidate species from further population declines. Conservation measures
for these candidate species are voluntary but recommended and should be incorporated into
project planning. We provide recommendations for candidate species that occur in Wyoming
below. -

Yeliow-billed Cuckoo (Western Distinct Population Segment). The distinct population segment
of the yellow-billed cuckoo, west of the Continental Divide, is a candidate for listing under the
ESA (66 FR 143, 25 July 2001). In Wyoming, the yellow-billed cuckoo is dependent on large
areas of woody, riparian vegetation that combine a dense shrubby understory for nesting and a
cottonwood overstory for foraging. Destruction, degradation and fragmentation of wooded,
riparian habilals are continuing threals Lo yellow-billed cuckoos in Wyoming, Additionally,
project actions to control outbreaks of caterpillars, cicadas or grasshoppers, and the general use
of insecticides in or adjacent to riparian areas may negatively affect yellow-billed cuckoos.
Surveys to determine the presence of yellow-billed cuckoos are difficult due to the secretive
nature of the species and the variability in the timing of nesting. Therefore, we recommend as a
conservatton practice that projects avoid impacting large, woody riparian areas from late May to
September, during the period when yellow-billed cuckoos seasonally occur in Wyoming. To
help us better understand the distribution and status of the species in Wyoming, we request that
all sightings of yellow-billed cuckoos west of the Continental Divide be reported to our office.

Greater sage-grouse. The Service has determined that the greater sage-grouse (Centrocercus
urophasianus) warrants listing under the Act, but the development of a proposed histing rule is
precluded by other higher priority listing actions. As a result, the greater sage-grouse has been
placed on the list of candidate species. Candidates are reviewed annually to determine if they
continue to warrant listing or to reassess their listing priority. Ideally, sufficient threats can be
removed to eliminate the need for listing in which case sage-grouse would no longer be a
candidate. If threats are not addressed or the status of the species declines, a candidate species
can 1nove up in priority for a listing proposal.
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implement the protective measures described in the enclosures in order to belp ensure
compliance with the MBTA and the BGEPA. We are also available to assist you in developing a
project specific plan to address the MBT A and BGEPA concemns.

Migratory Birds. The MBTA, enacted in 1918, prohibits the taking of any migratory birds, their
parts, nests, or eggs except as permitted by reguiations, and does not require intent to be proven.
Section 703 of the MBTA states, “Unless and except as permitted by regulations ... it shall be
unlawful at any time, by any means or in any manner, to ... take, capture, kill, attempt to take,
capture, or kill, or possess ... any migratory bird, any part, nest, or eggs of any such bird...” The
BGEPA prohibits knowingly taking, or taking with wanton disregard for the consequences of an
activity, any bald or golden eagles or their body parts, nests, or eggs, which includes collection,
molestation, disturbance, or killing.

Work that could lead to the take of a migratory bird or eagle, their young, eggs, or nests (for
example, if you are going to erect new roads, or power lines in the vicinity of a nest), should be
coordinated with our office before any actions are taken,

Removal or destruction of such nests, or causing abandonment of a nest could constitute
violation of one or both of the above statutes. Removal of any active migratory bird nest or nest
tree is prohibited. For golden eagles, inactive nest permits are limited to activities involving
resource extraction or human health and safety, Mitigation, as determined by the local Service
field office, may be required for loss of these nests. No permits will be 1ssued for an active nest
of any migratory bird species, unless removal of an active nest is necessary for reasons of human
health and safety. Therefore, if nesting migratory birds are present on, or near the project area,
timing is a significant consideration and needs to be addressed in project planning.

If nest mamnipulation is proposed for this project, the project proponent should contact the
Service’s Migratory Bird Office in Denver at 303-236-8171 to see if a permit can be issued for
this project. No nest manipulation is allowed without a permit. If a permit cannot be issued, the
project may need to be modified to ensure take of a migratory bird or eagle, their young, eggs or
nest will not occur.

Mountain Plover. The Service has agreed to reopen the comment period in 2010 on the proposed
rule to list the mountain plover (Charadrius montanus) as a threatened species (67 FR 72396,
December 5, 2002) and to complete a new final determination on the proposal by May 1, 2011,
Once the comment period is reopened and pending the completion of the new final
determination, the mountain plover will be proposed for listing. Section 7(a)(4) of the Act,
requires Federal agencies to confer with us on any action that is Iikely to jeopardize the
continued existence of any species proposed for hsting. Federal action agencies may also
request a conference on any proposed action that may affect a species proposed for listing,

We encourage project planners to develop and implement protective measures should mountain
plovers occur within project areas. Measures to protect the mountain plover from further decline
may include: (1) avoidance of suitable habitat during the plover nesting season (April 10 through
July 10), (2) prohibition of ground disturbing activities in prairie dog towns, and (3) prohibition
of any permanent above ground structures that may provide perches for avian predators or deter
plovers from using preferred habitat. Suitable habitat for nesting mountain plovers imcludes
grasstands, mixed grassland areas and short-grass prairie, shrub-steppe, plains, alkali flats,
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agricultural iands, cultivated lands, sod farms, and prairie dog towns. We encourage you to
develop protective measures with an assurance of implementation shouid mountain plovers be
found within the project areas.

Wetlands, Streams, and Riparian Habitats: Wetlands perform significant ecological functions
which include: (1) providing habitat for numerous aquatic and terrestrial wildlife species, (2)
aiding in the dispersal of floods, (3} improving water quality through retention and assimilation
of pollutants from storm water runoff, and (4) recharging the aquifer. Wetlands also possess
aesthetic and recreational values. If wetlands may be destroyed or degraded by the proposed
action, those wetlands in the project area should be inventoried and fulty described in terms of
their functions and values. Acreage of wetlands, by type, should be disclosed and specific
actions should be outlined to avoid, minimize, and compensate for all unavoidable wetland
impacts.

Riparian or streamside areas are a valuable natural resource and impacts to these areas should be
avoided whenever possible. Riparian areas are the single most productive wildlife habitat type in
North America. They support a greater variety of wildlife than any other habitat, Riparian
vegetation plays an important role in protecting streams, reducing erosion and sedimentation as
well as improving water quality, maintaining the water table, controlling flooding, and providing
shade and cover. In view of their importance and relative scarcity, inipacts to riparian areas
should be avoided. Any potential, unavoidable encroachment into these areas should be further
avoided and minimized. Unavoidable impacts o streams should be assessed in terms of their
functions and values, linear feet and vegetation type lost, potential effects on wildlife, and
potential effects on bank stability and water quality. Measures to compensate for unavoidable
losses of riparian areas should be developed and implemented as part of the project.

Plans for mitigating unavoidable impacts to wetland and riparian areas should include mitigation
goals and objectives, methodologies, time frames for implementation, success criteria, and
monitoring to determine if the mitigation is successful. The mitigation plan should also include a
contingency plan to be imnplemented should the mitigation not be successful. In addition,
wetland restoration, creation, enhancement, and/or preservation does not compensate for loss of
stream habitat; streams and wetlands have different functions and provide different habitat values
for fish and wildlife resources.

Best Management Practices (BMPs) should be implemented within the project area wherever
possible. BMPs include, but are not limited to, the following: installation of sediment and
erosion control devices (e.g., silt fences, hay bales, temporary sediment contro! basins, erosion
control matting); adequate and continued maintenance of sediment and erosion control devices to
insure their effectiveness; mimumization of the construction disturbance area to further avoid
streams, wetlands, and riparian areas; location of equipment staging, fueling, and maintenance
areas outside of wetlands, streams, riparian areas, and floodplains; and re-seeding and re-plariting
of riparian vegetation native to Wyoming in order to stabilize shorelines and streambanks.

Wherever practicable, the Service recommends that project proponents implement conservation
practices that restore or improve the passage of aquatic organisms. Improperly installed culverts
may increase bank erosion and sedimentation, result in channel scouring if the structures
accelerate flow, or cause upstream bank erosion if structures slow water movement. Improperly
installed or sized culverts that create plunge pools or cause wider, more shallow channels up- or
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downstream of the culvert may block aquatic organism and fish movement, further fragmenting
habitat and genetically isolating populations. The placement of a concrete bottomed culvert in a
natural stream bed will ultimately change the character and velocity of the stream, and further
reduce available aquatic habitat.

Construction, reconstruction, replacement, or retro-fitting of existing culverts should result in a
stream channel and fioodplain that functions as it did prior to installation of a stream-crossing
structure. Bridges, bottomless arches, or partially buried pipe arch culverts are strongly preferred
to round, corrugated metal pipes. This is particularly true for culverts longer than 100 feet (30
m), or where gradients are steeper than 4 percent (2 degrees). Flat-bottomed structures reduce
velocity and can be bedded with the natural substrate to function like the streambed.
Corrugations or baffles are preferred to smooth surface pipes if metal materials are used.

Culverts should be designed to pass a 50-year flood at a static head and a 100-year flood with a
headwater depth. For fish passage, a larger pipe with lower flow speeds is always preferable to a
narrower pipe. Outlet velocities should be maintained at speeds no higher than the maximum
velocity of the natural stream, and the bottom of thbe culvert must be at or below the natural
streambed at the inlet and outlet. Any culvert design that can be installed at close to zero slope is
preferable to ensure passage of different organism life-stages. These considerations suggest that
cross-sectional area should not be restricted following structure installation, slope shouid remain
unchanged, and post-construction roughness coefficients should approximate those prior to
construction (Baker and Votapka 1990; Bates et al. 2003; Gregory ¢t al. 2004; Warren and
Pardew 1998 ).

The Service recommends that project proponents implement planning for aquatic passage by first
consulting the Wyoming Game and Fish Department, or Federal land management agency as
applicable, to identify watersheds where passage has been identified as a conservation concern.
Proponents should consider use of the aquatic passage planning tools maintained by the USDA
Forest Service at http://www_stream. fs.fed.us/fishxing/index.html. The Service provides
financial and technical assistance to remove or bypass artificial barriers that impede aquatic
passage through the National Fish Passage Program (NFPP). This program is a voluntary, non-
regulatory effort that promotes coordinated partnerships to achieve conservation of aquatic
species (hitp://www.fws.gov/fisheries/fwco/fishpassage/).

Thank you for your continued assistance in the conservation of endangered, threatened, and
proposed species. If you have any questions or comments on this biological opinion, please
contact our office at the letterhead address or phone Clark McCreedy at (307) 772-2374 ext. 228.

Sincerely,

Brian T. Kelly
Field Supervisor

Wyoming Field Office

cc:  WGFD, Nongame Coordinator, Lander, WY (B. Oakieaf)
WGEFD, Statewide Habitat Coordinator, Lander, WY (M. Flanderka)
WYDOT, Wildlife Specialist, Cheyenne, WY (T. Hart)
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Table 1. Project Type Descriptions

Project Type

Description

01/07 - New Construction and
roadway relocation

Construction of new roadway on new alignment as a new facility, as replacement for an
existing roedway, or as an extension of an existing roadway. These improvements would
typically include new bridge/drainage strucrures and require substantial additional ROWs.
This project type applies o the following highway classifications: (1) 2 Lane Primary, (2} 2
Lane Secondary, (3) 4 Lane Primary, (4) 4 Lane Primary with Median, and {5) 4 Lane
Interstate.

-1 03/08/10/13 - Reconstruction,

Added Capacity (Major
Widening)

Construction on approximate alignment of an existing route where the old pavement
structure is removed and replaced. Reconstruction includes widening to provide contnuous
additional through lane(s), or dding, or revising interchanges, total or partial replacement of
bridge structures/drainage structures, replacing other highway elements inclnding grade
separation structures and improvements to existing intersections. Also included, where
necessary, are other incidental improvements such as utility, drainage, and shoulder
improvements. These improvements may require substantial additional rights-of-way. This
project type applies to the following highway classifications: (1) 4 Lane Primary, {2} 4 Lane
Primary with Median, and (3) 4 Lane Interstate.

04/11/14 - Reconstruction, No
Added Capacity (Minor
Widening)

Construction to widen travel lanes and/or shoulders of an existing roadway without adding
through lanes. Project includes reconstructing the existing pavement, total or partial
reconstruction of bridge strucmres/drainage squcrures, and other incidental improvements

“such as utility, drainage, and shoulder improvements. These improvements may require

minor additional rights-of-way. This project type applies to the following highway
classificarions; (1) 2 Lane Primary, (2} 2 Lane Secondary, (3) 4 Lane Primary, {4) 4 Lane
Primary with Median, and (5) 4 Lane Interstate.

05/06 - Restoration or
Resurfacing

Construction for placement of additional surface material over the existing roadway o
improve serviceability or to provide additional strength. There may be some upgrading of
unsafe features and/or bridge deck surfacing, and other incidental work in conjunction with
resurfacing. These improvements are typically within existing nghts-of-way, but may
require minor additional rights-of-way. This project type applies to the following highway
classifications: (1) 2 Lane Primary, (2) 2 Lane Secondary, (3) 4 Lane Primary, (4) 4 Lane
Primary with Median, (5} 4 Lane Interstate. ’

20 - Environmeatal Only

Improvernents that do not provide any increase in the level of service, in the condition of the
facility, or in safety features. Typical improvements, which would fall in this category,
would be transportation enhancements, rest area construction or modification, bicycie and
pedestrian facilities, noise barriers, roadside landscaping and other environmentally related
fearures not built as a part of any other improvement type. These tmprovernents are typically
within existing ROWSs, except for new rest area construction and are independent of all the
highway classifications.

21 - Safety

Improvements that provide features or services to enhance safety. For example, expenditures
on projects designed to improve the safety of at-grade railroad crossings, weather monitoring
systems, construction of port-of-entries for the enforcement of vehicle weight regulations.
These improvements are rypically within existing rights-of-way, except for new port-of-eniry
construction. This project type is independeot of all the highway classifications.

Material Sources

Sources of raw materials used in highway construction projects. Typically, material sources
provide rock or gravel for use in the asphalt or concert highway surface, but may also be a
source of material for use in the road base or in fill slopes. Material sources as distinguished
from borrow sources are typically independent of highways and may be used for multiple
projects. The raw material mined from material sources is typically processed at the mine
site and then either hauled to a project area for stockpiling or stockpiled at the source site.
The haul road to the site is included as part of the material source. This project type is
independent of all the highway classifications.




“'l

Reconstruction projects with added capacity often require additional right-of-way acquisition.
This project type applies to two lane highways being upgraded to four lane highways: four lane
primary, four lane primary with a median, and four lane interstate highways (Table 2). On an
average annual basis very few added capacity projects occur. This project type usually occurs
near urban areas where traffic volumes are heaviest.

Reconstruction without Added Capacity. Reconstruction without added capacity include projects
that widen travel lanes and add or widen shoulders of an existing roadway without adding
through lanes or interchanges. Reconstruction projects involve removing the existing roadway
and replacing it with new pavement and may include some alignment changes to improve '
highway safety. Projects in this type also include, when necessary, reconstructing bridge or
drainage structures, utilities improvements, drainage improveinents, and shoulder and clear zone
improvements. Reconstruction projects without added capacity often require some additional
right-of-way acquisition where alignment shifts or widening warrant. This project type applies
to all highway classifications and each project would be constructed to the comesponding
specifications (Table 2). Reconstruction projects without added capacity are one of the most
common highway construction project types in Wyoming. According to Appendix A, there are
84 of these types of projects proposed in the next five years {2010 to 2014).

Restoration or Resurfacing. Restoration or resurfacing projects involve placement of additional
or new surface material over the existing roadway or highway base. These projects include
simply overlays where new surface material is added to the existing road or mill and overlays
where the existing surface is ground off and a new surface put down. These projects are
intended to improve serviceability and/or provide additional highway strength. In some cases,
these projects include upgrading of unsafe features, resurfacing bridge decks, and other
incidental work in conjunction with resurfacing (e.g., minor widening of shoulders, resurface of
approaches, replacing cattle guards, striping, etc.). Resurfacing projects usually fall within the
existing right-of-ways but may require some minor right-of-way acquisition. This project type
applies to all highway classifications (Table 2). Restoration or resurfacing projects are one of the
most common highway construction project types. According to Appendix A, there are 57 of
these types of projects proposed in the next five years (2010 to 2014).

Environmental Only Projects. Environmental only projects are those that do not provide any
increased level of service, improvement to the condition of facility, or safety features. Typical
projects which would fall in this category would be transportation enhancements; rest area
construction or modification; facilities for pedestrians and bicycles; scenic easements and/or
scenic or historic sites; scenic or historic highway programs; roadside landscaping and/or scenic
beautification; historic preservation; preservation of abandoned railway corridors; archaeological
planning and research; mitigation of water pollution due to highway runoff; noise barriers;
recreational trails; or other environmentally related feature not constructed as part of any other
project type. Euvironmental only projects typically occur within existing right-of-ways except
for some of the larger projects such as new rest area construction. This project type is
independent of all highway classifications. According to Appendix A, there are 27 of these types
of projects proposed in next five years (2010 to 2014).

Safety Projects. Safety projects are those that provide features or services designed to enhance
safety. Typical projects which fall in this category include reconstructing railroad crossings;
weather monitoring systems; traffic alert signs; port-of-entry facilities for enforcement of vehicle
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For highway construction or reconstruction, dependent on road speeds and classification,
standard fill slope ratios will vary from of 1:4 to 1:8. These ratio will be the design standard for
the slope from the edge of the pavement to the bottom of the ditch or where the slope catches or
meets the natural terrain. This slope design is the minimum traversable and recoverable slope
recommended by the American Association of State Highway and Transportation Officials and
has the dual effect of reducing the need for guardrails and aiding reclamation/revegetation of the
roadway shoulder. (The larger the siope ratio (1:8) the lower the fill slope, aliowing for safer
recovery on faster highways.) '

For highway construction or reconstruction, where wildlife habitat linkages have been identified,
transitions between cuts and filis will allow for wildlife crossings and will be included in the
construction contract. Geogrid-reinforced earth walls may be constructed at fill side locations
where steeper fill slopes minimize impacts. These walls are then vegetated. The exact location
of these embankments are coordinated with biologists or other environmental disciplines.

For all highway construction or reconstruction, cut and fill siopes are developed with varying
heights. Rock cuts are designed and scuipted to minimize visual impacts by producing a form
and texture compatible with natural rock outcrops and cliffs. Drill holes froin blasting are tested
to minimize visual impacts. Excavation into stable cliffs will be made at steep angles to reduce
disturbance. Some slope tops might need to be rounded back and overburden removed to reduce
rockfall potential. Additionally, ditches will be deepened and widened at selected locations to
catch rockfall where it is a problem. Soil slopes will be flattened (slope angle reduced) from
existing cut and fill slopes, where required to reduce erosion and promotie revegetation. After
completion, the majority of the impacted area will be re-vegetated on the new cut and fill siopes.

For all highway construction or reconstruction, where trees must be cleared along the road edge,
designs will create an irregular forest edge and preserve as many large trees on the edge of the
disturbance as possible. At wildlife habitat linkage zones, aggressive revegetation efforts will be
employed to re-establish suitable native (or indigenous) plant materials along newly constructed
embankments to provide cover and reduce the possibility of creating a large open area that may
inhibit wildlife species from crossing the roadway. The vegetation will be established at
expected travel ways leading in to deeper cover or natural crossing points.

Assumptions. Because the PBA has been completed with the understanding that projects are
grouped into similar types, site-specificity for each project is lost. As a result, in order to further
understand what the potential effects from these highway projects are, the following assumptions
have been made.

1. Where total length and width of disturbance area is described by Highway Classification
specifications in Table 2, it is assumed that these descriptions are an average of the total
disturbance by mile and may be narrower or wider at any given tume during construction.
These widened areas may include borrow sites and staging areas, bypass zones and fuel
storage sttes while narrowed areas may include areas where riparian functions are a
concern or the full extent of the right-of-way is not needed for construction activities. In
nearly every case the full right-of-way will not be impacted but for actual disturbance
associated with road activities.















At the time of listing of Ute ladies'-tresses, most of the species’ historic western populations on
the Wasatch Front and in the Great Basin were believed to have been extirpated by urbanization.
Most known populations contained fewer than 1,000 plants when counted in 1990 and 1991.
Eastern Utah populations were also typically small in size. Local extirpations may have taken
place in currently unoccupied potential habitat similar to extirpations which occurred along the
Wasatch Front, the Great Basin, and certain historic populations in Colorado (USFWS 1692).

In 1992, when the species was listed, the total known population size of Ute ladies'-tresses was
fewer than 6,000 individuals from 11 known populations in Colorado, Utah, and Nevada
(USFWS 1992). The January 17, 1992, listing of Ute ladies’-tresses resulted in an increase in
surveys for the species. Since that time, additional populations have been located in Utah,
Montana, Idaho, Nevada, Colorado, Nebraska, Washington, and Wyoming. In 1995, the total
known population size of Ute ladies’-tresses was approximately 20,500 individuals (USFWS
1995). Since 1995, another 24 populations have been discovered, including several large
occurrences along the Green River in Colorado and Utah, the Snake River in Idaho, and Niobrara
River in Wyoming and Nebraska. Ute ladies’-tresses are now known to occupy 674-783 acres of
habitat. The highest number of plants recorded in any one year was 38,438 in 1998, based on
sampling 23 of 55 populations known at that time. Since these populations were not selected
randomly, no useful extrapolations can be made to estimate rangewide numbers based on annual
counts (Fertig et al. 2005).

Ute Ladies’-tresses Status and Distribution

On January 17, 1992, the Service listed Ute ladies’-tresses as threatened in its entire range under
the Act (57 FR 2053). The Ute ladies’-iresses was first described as a species in 1984 by Dr.
Charles J. Sheviak from a population discovered near Golden, Colorado (Sheviak 1984). At the
time of its listing, Ute ladies’-tresses was known from 11 populations occurring in Colorado,
Utah, and Nevada. Critical habitat has not been designated at this time. To date, no recovery
plan has been approved for this species. However, a draft recovery plan has been written
(USFWS 1995).

Ute ladies’-tresses was first discovered in Wyoming by the University of Wyoming, Rocky
Mountain Herbarium in 1993. Formal surveys for Ute ladies'-tresses then began in Wyoming in
1994, one year after B. Emie Nelson, manager of the Rocky Mountain Herbarium, discovered
the state's first population in Goshen County. Nelson along with other researchers conducted
general floristic surveys in southeast Wyoming, the Green River Basin, and Laramie Basin from
1994-1999, finding an additional new colony along Antelope Creek in Converse County in 1994
(Hartman and Nelson 1994). The population on Antelope Creek occurs on Bureau-administered
land in the Casper Resource Area. This population has been censused several times and has
remained small (11-35 plants seen during various years). The habitat there is considered
marginal and the Antelope Creek population is considered the least viable of the populations
within Wyoming (Fertig 2000a).

Hartman and Nelson (1994) found that populations discovered in Wyoming occurred on terraces,
low slopes, and oxbows adjacent to small streams on sandy to coarse gravelly alluvium or
alkaline clays in wet meadow communities (Nelson and Hartman 1995), Based on short-term
observation data, the populations that they found were thought to be stable or increasing. The
sites were on lands managed for livestock grazing or hay production. Current land uses at the
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through increased branching and the release of apical dominance in cut stems. Colorado
butterfly plants may also benefit from decreased competition and enhanced moisture availability
in mowed environments. Late summer and fall mowing may also facilitate seed dispersal,
provided that fruits have already nipened (Fertig 1998).

The three largest private land populations of Colorado butterfly plant observed in 1998 were all
found in areas that had been mowed in mid-summer or late fall (Fertig 1998). Furthermore,
Munk (1999) observed that Colorado butterfly plant regeneration may be increased with removal
of heavy grass cover. Munk (1999) also observed increased branching of floral stems when the
terminal bud was removed and apical dominance released with grazing of Colorado butterfly
plant by pronghorn antelope. Although bolted plants (those plants where the flowering stalk has
emerged and is actively growing) are frequently grazed by cattle (Munk 1999), tosettes receive
little defoliation by grazing cattle, most likely due to the fact that rosettes "hug" the ground and
cattle are not able to reach them.

Construction of stock ponds and reservoirs, conversion of rangeland to crop cultivation, and the
ioss of habitat to residential and urban development are also important threats in agricultural
areas. The cities of Cheyenne, Wyoming and Fort Collins, Colorado contain areas of formerly
suitable Colorado butterfly plant habitat that have been lost to urbanization. The protection or
contmued agricultural management of suitable pnivate land habitat may also be critical to the
long-term survival of the Colorado butterfly plant (Fertig 1998).

In non-agricultural settings, the greatest threat to the Colorado butterfly plant may be the changes
in habitat suitability resulting from natural succession. Without periodic disturbance events, the
semi-open habitats, preferred by this subspecies may become cboked by tall and dense growth of
willows, gramminoids, and exotic weeds (Fertig 1994). Natural disturbance events such as
flooding, fire, and ungulate grazing, may have been sufficient in the past to create favorable
conditions. In the absence of such events today, managed disturbance may be necessary to
maintain and create areas of habitat (Fertig 1994, 1996, 1998)

Because of the small, isolated nature of populations and few numbers present m many of them,
the subspecies is much more susceptible to random events such as fires, insect or disease
outbreaks, or other unpredictable events that could easily eliminate local populations (USFWS
2004d). High recreational use by campers, motorists, and fishermen is a threat to populations on
state park lands m Nebraska.

Alterations of stream hydrology could also threaten Colorado butterfly plant. The plant is
supported by moist soil throughout the growing season, and by wet habitats that are dominated
by grass/forb/sedge communities. During the past 150 years, and continuing today, water
developments, diversions, stream channel alterations for flood control or other purposes
(including oil and gas development and mining), and changes in hydrograph have altered
hydrology, floodplain geomorphology, and vegetation composition and trends. While in some
streams and reaches this may have provided improved conditions for the plant, in many cases, it
has resulted in the loss of suitable habitat and likely fragmentation of the habitat or loss of the
plant within watersheds (USFWS 20044d).
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ENVIRONMENTAL BASELINE

Regulations implementing the Act (50 CFR 402.02) define the environmental baseline as the past
and present impacts of all Federal, State, or private actions and other human activities in the
action area, the anticipated impacts of all proposed State or Federal projects in the action area
that have already undergone formal or early section 7 consultation, and the impact of State or
private actions which are contemporaneous with the consultation process.

The action area is defined at 50 CFR 402 as “all areas to be affected directly or indirectly by the
Federal action and not merely the immediate area involved in the action”. For the purposes of
this consultation, the Service defines the action area to include all lands in Wyoming that state or
federal highways or their right-of-ways exist on and the range of the species that may be affected
by these actions. That is the action area for each species varies depending on its range in
Wyoming and the overlap of FHWA/WYDOT STIP (2010-2014) proposed actions. Table 3 isa
compilation of 13 actions that resulted in adverse effects to Ute ladies’-tresses andfor the
Colorado butterfly plant since llstmg within the action area.

TABLE 3. Previous Adverse Effect Consultations in the State of Wyoming for Ute ladies’-

tresses (ULT) and the Colorado Butterfly Plant (CBP).

Ei'l‘idffoﬁ?fﬁ'.’é;z Management Plan BLM November 25,2008 | ULT
et I R ki
g?ﬁiﬁéﬁ%ﬁ; Ol & Gas BLM March 23, 2007 ULT
gg’\g_ngglgﬂp Projects (2005-2009) FHWA/WYDOT November 7,2005 | ULT, CBP
ggﬁa\frt{i&?%gggwymﬁ BLM Qetober 2004 o
l;g‘jsde&sl\g 1{}&)06’ WY6633 BLM-Buffalo FO December 2002 ULT
Eﬁ_ﬁ“{f;ﬁ,ﬁ% R{r‘;}ﬁ g;gjm DOD/Air Force July 2001 CBP
;Ise?c&rn;%fi“]; Eﬁfﬂ&gz FERC May 25, 2001 CBP
thgi?:;]a&gow;&ger River Expansion. ES-6- ‘?‘:;nﬂ;;zrtation October 26, 2001 ULL
gs{z(-j;'k&’ (ilglb_.;;t&a?&gzgge Project BLM March 2001 ULT
gig%ﬁgﬁﬁ;?ﬁgfg BLM November 2000 ULT
éggﬁﬁ_%iaﬂﬁ?ﬁgf&;;m Warren AFB DOD/Air Force March 2000 CBP
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2000a), and moose (Moseley 1998) is frequent at some locations. Wells (1967) documented
significant flowering stalk herbivory of the autumn ladies'-tresses orchid by rabbits, Arft (1994)
speculated that vole herbivory could be the greatest single threat to the long-term survival of Ute
ladies'-tresses at one study site. It is plausible that similar damage to Ute ladies'-tresses plants in
the action area could be attributed to wildlife as well.

Status of the Colorado Butterfly Plant in the Action Are.

This action affects the Colorado butterfly plant throughout nearly all of its range (except for one
population occurring in Colorado). Therefore, the environmental baseline (both the status of the
species within the action area and the factors affecting the species environment within the action
area) is much the same as the information presented above in the status of the species section.
Within the action area , Colorado butterily plant has recently been known from 18 sites in
Wyoming (Laramie County). Several of those populations have not been surveyed for several
years, were quite small when last surveyed and may, therefore, be extirpated. Extensive surveys
were conducted during 1998 to document the status of previously known populations at 14 sites
in Wyoming and Colorado (Fertig 1998a, 1998b). These sites were all within the area
considered part of this project area. All 14 sites still supported populations of Colorado butterfly
plant. Repeated survey information led Fertig (1998a, 1998b} to conclude that 10 of these
populations were either relatively stable or increasing over the long-term.

Two populations of Colorado butterfly plant occur on F.E. Warren Air Force Base (WAFB) near
Cheyenne, Wyoming. One of the populations is large and both populations appear to be stable or
are increasing. The Service has approved an Integrated Natural Resources Management Plan
(INRMP) for WAFB. Additionally, the Air Force Base has implemented a 5-year “Conservation
and Management Plan for the Colorado Butterfly Plan and Preble’s Meadow Jumping Mouse”
on F.E. Warten Air Force base as well as entered into a cooperative agreement with the Service
to monitor the populations, mimmize adverse effects from Air Force operations, and conduct
research as appropriate.

Factors Affecting the Colorado Butterfly Plant in the Action Area

Unless otherwise noted, the following information has been taken from U.S. Fish and Wildlife
Service (2000b).

Haying and mowing at certain times of the year, overgrazing, water development and flood
control, urban development, indiscriminately used herbicides, and habitat degradation resulting
from plant succession and noxious weed competition have adversely affected the Colorado
butterfly plant and its habitat. Although many populations of Colorado butterfly plant co-occur
with haying and grazing, some of the populations are adversely affected by those activities.
Heavy grazing and grazing during the summer flowering pertod adversely affect the plant.
Likewise, mowing prior to hardening of the fruit wall causes adverse effects.
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such as aggregate, are those type of activities most likely to contribute to baseline effects to
Colorado Butterfly plant and Ute ladies’-tresses. Typically, material sources provide rock or
gravel for use in asphalt or concrete highway surfaces, but may also be a source of material for
use in the roadbase or as slope fill. Material sources, as distinguished from bomrow sources, are
typically independent of highways and may be used for multiple projects. The raw material
mined from material sources is typically processed at the mine site and then either hauled to a
project area for stockpiling or stockpiled at the source site. The haul road to the site is included
as part of the material source. As both the Colorado Butterfly plant and Ute ladies’-tresses are
wetland-associated species it is unlikely that suitable habitats could serve as an appropriate site
for the storage of maintenance materials (e.g., sand, aggregate), though this does not preclude
possible effects related to associated sedimentation or compaction in riparian areas.

However, it is assumed that existing borrow sources are included under discussion of highway
construction unless they are considered material source sites. Material source sites will not be
constructed within any riparian zones (4ssumptions, PBO, p. 7).

The use of herbicides in proxiinity to structures {e.g., bridges) and along roadsides in occupied
habitat could conceivably affect either listed plant species. Herbicide drift or improper (non-
label) use of herbicides in riparian areas may, to an unknown extent, impact Colorado butterfly
plant or Ute ladies’-tresses orchid. Similarly, the use of de-icing compounds, more likely to
occur in urban areas, within occupied habitat may alter soil chemistry affecting the suitability of
habitats for Colorado butterfly plant or Ute ladies’-tresses orchid.

EFFECTS OF THE ACTION

With respect to listed plants, effects from highway construction include those associated with
development of infrastructure (e.g., highway, trailhead) that cause land use changes or habitat
loss, disturbance, impairment of movement or dispersal, and mortality. Effects may be direct
effects, resulting from the action itself, or indirect effects, which are those caused by the
proposed action and occurring later in time after the proposed action is completed. Direct
impacts of the proposed action may include (1) impacts to individuals as a result of direct loss or
impacts to habitat, and (2) disruption of habitat connectivity. Indirect effects associated with the
proposed action may include; (1) the loss of reproductive potential for individuals removed or
lost from the population, and (2) impairment of growth and loss of reproductive potential
resulting from diminished habitat quality (e.g., resulting from hydrological change). Effects may
also be cumulative, which under the Act includes the overall effect of the project combined with
effects from future non-federal activities that are reasonably certain to occur in the foreseeable
future. Effects may also be temporary (e.g., life of the construction) or permanent {e.g.,
permanent losses to habitat or a permanent disturbance from a new or larger highway).

Direct Effects - Ute Ladies’-tresses Orchid.

Potential effects from resulting from implementation of the FHWA/WYDOT STIP (2010-2014)
may include the loss of habitat or direct damage to individual and flowering parts of Ute Ladies'-
tresses plants. Damage to Ute ladies'-tresses flowering spikes may occur as equipment and
personnel move along road or within construction areas in proximity to Ute ladies-tresses
habitat. Disturbance associated with construction activities that affect stream, wetland or
riparian habitats could affect plant viability, the ability of the plant to reproduce, or could impair
seed dispersal.
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location of staging and refueling areas and eliminate in-stream construction.

Program Specific Effects - Ute ladies’-tresses

Based on the STIP for the next five year period, and due to the uncertain distribution of the
species in Wyoming, five WYDOT projects and up to ten mineral source operation sites may
adversely affect Ute ladies’-tresses orchid (Appendix A: Reiterated in Table 4). Because it is
believed that Ute ladies’-tresses could occur anywhere in the state below 6,800 feet elevation,
this determination is based on projects throughout the state that cross riparian areas of perennial
streams and potentially affect riparian wetlands. As described below in Table 4, this level of
potential effect and habitat loss are conservative. Esfimates of habitat affected are inflated where
projects have existing paved roads or disturbed rights-of-ways that are already impacted. For
mineral source operations, activities will not occur directly within wetlands or riparian habitats,
but may occur in Ute ladies’-tresses associated upland habitat. It has been assumed that 10
mineral source sites, encompassing 10 acres each (100 acres total), may be implemented over the
of the 2010-2014 WYDOT/FHWA STIP. An estimated 8.0 acres of riparian habitat associated
with 74 road-crossings of perennial streams may be affected with implementation of the
proposed acfion.

TABLE 4. Potentially affected Ute ladies’-tresses and habitat

WYDOT DISTRICT PROJECT P e G AR

DISTRICT 1 ;Sféﬁﬁs R\,{f”ssg}]j‘“w 300 FT 2 03
232;%25 - RKSP-RAWL/RAWL 300 FT 2 0.3
s ceroa L |
U PEOMPERR | yqorr |
1;]3]11 g.)ss - RAWL-MUDG/BEL 150 ET . o1
Do maUSUIRR | ygorr |

DISTRICT 2 N212084 - CASP/W BELT i50FT 1 03
P241042 - SHRM-MEDB/WYO 487 | 150 FT 1 0.1
0C07080 - GO CO/HORS #EYS 150 FT 1 0.1
1;;&20 1{’1 1) %ézs.g ST/US-20&26 150 FT . o1
gzjai ] g;(-:DOUG-GLNKfDOUG!W S00FT 5 03
582237%%5 - MUDG-LAND/US 150 FT 2 0.1
L 0 S YR-GLEN/EL 300 FT i 0.2
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156 FT

N211059 - MUDG-CASP/MUDG N 02
4127008 - CASPPLATTERADVD | 155 03
DISTRICT 3 0C04086 - SW CO/GRRV HFJE 1SOFT 03
0C19034 - UL COBLACKSFKR [ 150 02
0C22034 - TE COICATTLEMANS | 154 pp 02
AT | B
1904006 - RKSP/ARPT RD 150 FT 0.1
P161023 - MTNV-URIE/WYO 414 | 150 FT 02
P171021 - FLMG-UTAH/L-80 SO 150 FT 0.1
g% 2044~ LN CODIAM/CONROY | 150 o1 02
AFTON/AFTON SOPATHWAY 150 FT 0.1
NI03103 - THAY-ALPNETNA 200 FT o
2101011 - ROBT RD/WYO 410 150 FT 0.1
2104001 - MILB ROAD/WYO 411 | 150FT 03
DISTRICT 4 oo {':gHER’LEWIS ST/BIG 150 FT 0.1
0255098 - KAYCBUPRMDLTK | 300 g o
0600016 - SUND-UFTONICOLN |50y 05
0604013 - HULT-MONT/HULTNO | 150 FT 0.1
P433035 - GILLMONTWESTON [ 50y o
0302068 - UCRS-GILUCL COLN [ 50y 03
N442061 - NEWC.SDAK/NEWCE | 150 FT 0.1
0600020 - SUND-UFTONCOLN | 14 .y o
AR e
DISTRICT 5 N203045 - RIVE-SHOS/BRYANT | 200 FT 02

28




N203056 - RIVE-SHOSI/BRYANT

SEC #2/5 LNS 200FT I 0.1

N291059 - CODY-POWL/CODY

RESA, 200 FT 1 0.1

CN10093 - FR CO/CR #334/17 M

LA 150 FT 2 0.2

0703011 - ETHI/ETHT SO 150 FT 1 0.1

N202052 - MUDG-LAND/BEAVER

i 150 FT ] 0.1

N361056 - WORL-TENS/TENSW | 150 FT I 0.1

N203052 - HUDS-RIVE/RIVE

SOUTH SECT I50FT 3 0.3

N201061 - CODY-POWL/CODY E

PHASE #2/SPLIT 200FT ! 0.1
e ———
TOTALS 74 8.0

Direct Effects - Colorado Butterfly Plant.

Potential effects from resulting from implementation of the FHWA/WYDOT STIP (2010-2014)
may include the loss of habitat or direct damage to individual and flowering parts of Colorado
butterfly plant. Damage to the Colorado butterfly plant may occur as equipment and personnel
move along road or within construction areas in proximity to occupied habitat. Disturbance
associated with construction acttvities that affect stream, wetland or riparian habitats could affect
plant viability, the ability of the plant to reproduce, or could impair seed dispersal.

As with other plants, habitat loss and mortality of Colorado butterfly plants are closely
associated because of the limited mobility/dispersal ability of plants. Suitable habitat may be
present in an area but simply unoccupied because of the lack of nearby source populations. In
order to minimize potential effects to this listed species the following conservation measures wil
be implemented with the proposed action: (1} All projects within Platte and Laramie counties
which may impact wetlands (jurisdictional and non-jurisdictional) will be evaluated for
suitability for Colorado butterfly plant - 1.e., stream floodplains; open palustrine wetlands with
no overstory, (2) Riparian zones with charactenstics suitable for Colorado butterfly plant will be
surveyed prior to disturbance according to USFWS guidelines to determine presence/absence of
the species, and (3) All wetlands, and particularly those with Colorado butterfly plant present,
that are disturbed will be reciaimed in a manner which preserves topsoil from the affected areas
and utilizes it for reclamation, thus preserving the seed bank, propagules, and other hiological
material.

Mortality and Impaired Reproduction

Bridge and highway construction may potentially cause direct mortality of Colorado butterfly
plants if they occur in an area of construction or excavation. To the extent that construction
encroaches on occupied areas, all life stages - seeds, rosettes, flowering adults - of the plant may
be affected. Due to the clumped nature of butterfly plant colonies, construction could affect a
large percentage of a population. Standard construction best management practices to minimize
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impacts to riparian and wetland habitats should minimize direct mortality (loss) of Colorado
butterfly plants. The limited distribution of these plants, and distinct association with perennial
stream floodplains, further suggests that direct mortality due to intrusion of machinery into
occupied habitat is improbable. '

It is unlikely that highway construction projects would further frapment populations of Colorado
butterfly plant. New highway construction projects are rare and unlikely to impact Colorado
butterfly plant due to the limited distribution of the species. Highway reconstruction projects
and bridges themselves may create unsuitable areas for butterfly plants (e.g., due to shading). In
cases where the existing clear zone will be extended, construction activities may limit local
distribution of butterfly plant within a riparian zone by diminishing habitat suitability.

In most cases, existing habitat inside highway right-of-ways is likely less than suitable for
Colorado butterfly plant due to previous construction-associated impacts and maintenance
activities. Additionally, in most cases new bridge or culverts are designed to accommodate 100
year flood events (potential seed dispersal mechanism) and will span similar distances to the
existing situations. Standard construction measures to minimize disturbance and impacts to
riparian and wetland areas would minimize the change from existing conditions.

Habitat Loss

Highway projects may affect riparian areas or wetlands through teinporary losses of habitats
associated with construction or construction detours. Permanent habitat losses may be incurred
in the event that structures or roads are enlarged (e.g., toes of slopes encroaching on wetlands).
In bridge replacement projects, temporary detours are often established to allow continued traffic
flow around the construction site. Bridge construction may also require temporary habitat
disturbances from construction equipment in a riparian zone. In cases where reconstruction
creates a wider or highway or larger bridge, permanent habitat loss can result from the facility
requiring more space in the riparian zone. Habitat loss may be minimized by reducing clear zone
slopes, installing guardrails, or locating detours outside suitable habitat if possible. Material
source operations may result in the loss of habitat if they are located in Colorado butterfly plant
habitat, These operations require clearing of brush and vegetation, stripping and stockpiling of
topsoil and overburden, and extraction of material (typically gravel) from variable depths. Up to
four new material sources could be located in Colorado butterfly plant habitat over the next five
years, affecting up to forty acres of Colorado butterfly plant habitat over that same period.
Stockpiling topsoil from riparian areas for use in reclamation conserves vegetative resources
such as native seed stock and propagules. Projects such as new construction or reconstruction
with added capacity or some environmental only projects which require more than minimal
amounts of additional right-of-way areas and mineral source sites are likely to adversely affect
Colorado butterfly plant through habitat loss and mortality if occupied suitable habitat is
converted to highway, a mineral source site, or a mineral materials storage area.

Indirect Effects — Colorado Butterily Plant

Runoff from the highway and construction areas may affect Colorado butterfly plant if it affects
the suitability of the riparian conditions for the plant. Highway reconstruction projects with and
without added capacity usually increase the area impervious to water over current conditions
(i.e., a wider highway with shoulders). The amount of runoff from the highway reaching the
riparian area is subject to topographic features but it can be expected to increase as a result of
highway projects. The overall net result would be increased flows in an affected stream,

30






CUMULATIVE EFFECTS

Cumulative effects include the effects of future State, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this biological opinion. Future
Federal actions that are unrelated to the proposed action are not considered in this section
because they require separate consultation pursuant to section 7 of the Act.

Cumulative effects comprise the incremental impacts’ of the action when added to other past,
present, and reasonably foreseeable future actions. Past, present and foreseeable future actions
might include: increased authorized or unauthorized recreational landuse in roaded and non-
roaded areas, and rural development, including commercial development, and construction of
related infrastructure such as powerlines and roads, and increased landuse associated with
development, '

Cumulative Effects - Ute ladies’-tresses

Cumulative effects include the effects of future state, tribal, local, or private actions that are
reasonably certain to occur in the action area considered in this biological opinion. Future
federal actions that are unrelated to the Proposed Action are not considered in this section
because they require separate consultation pursuant to section 7 of the Act. Other private, state,
or local community developments, or land management activities, may cumulatively affect Ute
ladies’-tresses orchid. Habitat loss and small population size were cited as the two primary
threats to Ute ladies’-tresses (USFWS 1992). Ute ladies’-tresses orchid was once believed
confined to a few populations in Colorado and Utah with a historical population from central
Nevada. Because of the limited nature of populations, encroachment on occupied habitat from
urbanization was a direct threat and believed to have caused the extirpation of several
populations along the Colorado Front Range and the Utah Wasatch Front.

In order to assess the potential cumulative effect of urban encroachment, census data was used to
evaluate population growth within the action area and within the four counties encompassing the
currently known range of Ute ladies’ tresses within the State. In the period between 2000 —
2009, the population of Wyoming grew an estimated 10.2%, that is, the State’s population added
an estimated 50,488 individuals to the State’s population. Over the same period, the population
of Converse County grew an estimated 12.7%; the population of Goshen County declined by an
estimated 1.7%; Laramie County grew by 8.9%; and, Niobrara County also declined by an
estimated 1.7% (U.S. Census 2010). While it is difficult to distinguish between rural and urban
growth based on gross estimates of population growth, it is plausible that continued rural
development may cumnulatively affect Ute ladies’ tresses and Colorado butterfly plant.

In Wyoming, land management practices such as grazing, pesticide/herbicide applications, and
agricultural landuse may affect occupied Ute ladies’ tresses habitat. At present, though
Wyoming has experienced moderate population growth, little rural development 1s occurring
within areas occupied by Ute ladies’-tresses in Wyoming. In contrast to other species, over-
grazing of riparian areas may increase the suitability of areas for Ute ladies’ tresses by reducing
the density of competing vegetation. Conversely, over-grazing may destabilize streams, result in
sedimentation, compaction in transitional areas, and thereby reduce the area of suitable sub-
irrigated floodplain habitat, Late season grazing may also reduce seed production within a
population by eliminating flowers and fruits. Management of either native or cultivated pasture
may limit the size of suitable riparian areas depending upon site-specific management practices.
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Recent development of techniques to extract oil products from the Niobrara shale formation
suggests that energy development on both public and private lands in southeast Wyoming may
contribute to cumulative impact to Colorado butterfly plant.

CONCLUSION

After reviewing the current status of the Colorado butterfly plant and the Ute ladies’-tresses
orchid; the environmental baseline for the action area; the effects of the FHWA/WYDOT STIP
' (2014), and the cumulative effects, it is the Service’s biological opinion that the direct and
indirect effects of the implementation of the FHWA/WYDOT STIP (2014), as proposed, is not
likely to jeopardize the continued existence of the Colorado butterfly plant or the Ute ladies’-
tresses orchid. No critical habitat for the Colorado butterfly plant will be affected by the action.
No critical habitat has been designated for the Ute ladies’-tresses; therefore, none will be
affected.

The Service has reached this conclusion by considering the following.

Colorado Butterflv Plant

1. It appears that this species is more widespread and numerous than was previously
known. When this taxon was originally designated as a candidate for listing, it was
known from only three small populations. Surveys in 1984-86 and 1992-93 resulted in
the discovery or relocation of 22 populations, many of which are reasonably large. In
1998, the rangewide number of flowering and Colorado butterfly plants was estimated
at between 47,300 — 50,300 individuals (Fertig 1998). Also, studies have indicated
that this species may be less threatened by certain agricultural practices (e.g., grazing)
than originally suspected. In particular, populations may continue to thrive in winter-
grazed or rotationally grazed pastures and can persist in hayed meadows, especially if
haying is delayed until after the plants fruiting period (Marriott 1987; Fertig 1994,
1996).

2. The FHWA/WYDOT is committed to implementing protective measures to minimize
potential impacts to Colorado butterfly plant.

3. While the project area is relatively large, Projects identified under the STIP for the
next five years do not include any of the known Colorado butterfly plant
concentrations.

Ute Ladies’-tresses

4. It appears that this species is more widespread and numerous than was previously
known. At the time of listing, the total known Ute ladies'-tresses population numbered
approximately 6,000 individuals. Extensive census efforts between 1991-1995
revealed that known population size was approximately 20,500 individuals. Since
1995, several new populations have heen located adjacent to the action area, one of
which contained several thousand individuals. Between 1992-1999, the total known
population of the Ute ladies'-tresses orchid observed across its range reached over
60,000 individuals (USFWS 2004e). In 2005-2006, five additional populations were
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FHWA. The Service recommends the goal of this information be aimed at
providing education and public outreach regarding threatened and endangered
" species in Wyoming,

CR6 Where at all practicable, disturbed wetlands should be reclaimed in a manner
which preserves topsoil from the affected areas and utilizes it for reclamation thus
preserving the seed bank, propagules, and other biological matenal. In cases
where it may not be ecologically appropriate to do so, as in the case where a site
is dominated by non-native and invasive species, use appropriate topsoil from a
similar or adjacent site.

In order for the Service to be kept informmed of actions minimizing or avoiding adverse effects or
benefiting listed species or their habitats, the Service requests notification of the implementation
of any conservation recommendations.

REINITIATION NOTICE

This concludes formal consultation on the action outlined in your November 19, 2009, request
for consultation on the effects of the Wyoming Statewide Transportation Improvement Program
of highway projects (2010-2014). As provided in 50 CFR 402.16, reinitiation of formal
consultation is required where discretionary federal agency involvement or control over the
action has been maintained (or is authorized by law) and if: (1) the amount or extent of incidental
take is exceeded (not applicable to critical habitat); (2) new information reveals effects of the
agency action that may affect listed species or critical habitat in a manner or to an extent not
considered in this opinion; (3) the agency action is subsequently modified in a manner that
causes an effect to the listed species or critical habitat that was not considered in this opinion; or
(4) a new species is listed or critical habitat designated that may be affected by the action.

Thank you for your continued assistance in the conservation of endangered, threatened, and

proposed species. If you have any questions or comments on this biological opinion, please
contact our office at the letterhead address or phone Clark McCreedy at (307) 772-2374 ext. 228.
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When the proposed infrastructure and facilities do not pose an increased risk of direct mortality,
we recommend using the following general guidelines for work within Wyoming in order to
avoid disturbing eagles and adequately protecting their habitat:

1. Conduct surveys within 0.5 mile of proposed activity for eagle nests and/or roosts
during the appropriate time of year. Contact the Service’s Ecological Services
Wyoming Field Office if your project will occur within 0.5 mile of a known nest
or roost to determine the potential impact of your activity to nesting and/or
roosting bald eagles.

2. Avoid project-related disturbance and habitat alteration within 0.5-mile of bald
eagle nests fron the period of early courtship to post-fledging of chicks (January
1 through August 15).

3. Avoid disturbance within 0.5 mile of communal winter roosts from November 1
to April 1.

4. Avoid construction of above-ground structures within 0.5-mile of bald eagle nest
sites and communal winter roost sites. Below ground structures (e.g., pipelines,
buried power lines, fiber optic lines) may be sited closer as long as construction
occurs outside of the active nesting or roosting season and will not result in the
loss of alternate nest sites or roost trees.

A protective buffer for foraging areas (i.e., a linear length of river) will also be needed if the
proposed activity may preclude use of foraging areas (e.g., extensive human activities on or near
the water).

In Wyoming, the nesting season occurs from February 1 to August 15 and bald eagle nest buffers
should receive full implementation during this time period. For some activities (construction,
seismic exploration, blasting, and timber harvest), a larger buffer around the nest may be
necessary.

Sensitivity to disturbance by roosting and nesting bald eagles inay vary between individual
eagles based on topography, density of vegetation, and intensity of activities. Modification of
protective buffer recommendations may be considered where biologically supported and
developed in coordination with the Service’s Wyommg Ecological Services Field Office.

Please contact the Service’s Wyoming Ecological Services Field Office if you have any
questions regarding the status of the bald eagle, permit requirements, or if you require technical
assistance regarding the MBTA, Eagle Act, or the above recommendations.

References

U.S. Fish and Wildlife Service. 2007. National Bald Eagle Management Guidelines. United
States Department of Interior, Fish and Wildlife Service, Arlington, Virginia. 23 pp.
[Online version available at hitp./fwww.fws.gov/migratorybirds/
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10. Document meaningful data and evaluations in a format that can be readily shared and
incorporated into wildlife databases (contact the Service’s Wyoming Ecological
Services office for details).

Protection of nesting, wintering (including communal roost sites), and foraging activities is
considered essential to conserving raptors. In order to promote the conservation of migratory bird
populations and their habitats, Federal agencies should implement those strategies directed by
Executive Order 13186. “Responsibilities of Federal Agencies To Protect Migratory Birds” (66

FR 3853).

Recommended Seasonal and Spatial Buffers to Protect Nesting Raptors

Because many raptors are particularly sensitive to disturbance (that may result in take) during the
breeding season, we recommend implementing spatial and seasonal buffer zones to protect
individual nest sites/territories (Table 1). The buffers serve to minimize visual and auditory
impacts associated with human activities near nest sites. Ideally, buffers would be large enough .
to protect existing nest trees and provide for alternative or replacement nest trees. The size and
shape of effective buffers vary depending on the topography and other ecological characteristics
surrounding the nest site. In open areas where there is liftle or no forested or topographical
separation, distance alone must serve as the buffer. Adequate nesting buffers will help ensure
activities do not take breeding birds, their young or eggs. For optimal conservation benefit, we
recommend that no temporary or permanent surface occupancy occur within species-specific
spatial buffer zones. For some activities with very substantial auditory impacts (e.g., seismic
exploration and blasting) or visual impacts (e.g., tall drlling rig), a larger buffer than listed in
Table 1 may be necessary, please contact the Service’s Wyoming Ecological Services office for
project specific recommendations on adequate buffers.

As discussed above, for infrastructure that may create an increased potential for raptor
mortalities, the spatial buffers listed in Table 1 may not be sufficient to reduce the incidence of
raptor mortalities (for example, if a wind turbine is placed outside a nest disturbance buffer, but
inadvertently still within areas of normal daily or migratory bird movements); therefore, please
contact the Service’s Wyomimg Ecological Services office for project specific recommendations
on adequate buffers.

Buffer recommendations may be modified on a site-specific or project-specific basis based on
field observations and local conditions. The sensitivity of raptors to disturbance may be
dependent on local topography, density of vegetation, and intensity of activities. Additionally,
individual birds may be habituated to varying levels of disturbance and human-induced impacts.
Modification of protective buffer recommendations may be considered where biologically
supported and developed in coordination with the Service’s Wyoming Ecological Services Field
Office.

Because raptor nests are often initially not identified to species (e.g., preliminary aerial surveys
in winter), we first recommend a generic raptor nest seasonal buffer guideline of January 15" —
August 15®, Similarly, for spatial nesting buffers, until the nesting species has been confirmed,
we recommend applying a 1-mile spatial buffer around the nest. Once the raptor species is
confirmed, we then make speeies-specific and site-specific recommendations on seasonal and
spatial buffers (Table 1).
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Table 1. Service’s Wyoming Ecological Services Field Office’s Recommended Spatial
and Seasonal Buffers for Breeding Raptors

Raptors of Conservation Concern (see below for more information}

Common Name Spatial buffer (miles) | Seasonal buffer
Golden Eagle 0.50 January 15 - July 31
Ferruginous Hawk ' 1.00 March 15 - July 31
Swainson's Hawk 0.25 April 1 - August 31
Bald Eagle . see our Bald Eagle information web page
Prairie Falcon 0.50 March 1 - August 15
Peregrine Falcon 0.50 March 1 - August 15
Short-eared Owl 0.25 March15- August 1
Burrowing Owl 0.25 April 1 — September 15
Northern Goshawk 0.50 April 1 - August 15
Additional Wyeming Raptors
Common Name Spatial buffer (miles) Seasonal buffer
Osprey 0.25 April 1 - August 31
Cooper's Hawk 0.25 March 15 — August 31
Sharp-shinned Hawk 0.25 March 15 — August 31
Red-tailed Hawk 0.25 February 1 — August 15
Rough-legged Hawk (winter resident
only) i
Northern Harrier 0.25 April 1 - August 15
Metlin 0.50 April 1 - August 15
American Kestrel 0.125 April 1 — August 15

: February 1 — September
Common Bamn Owl 0.125 15
Northern Saw-whet Owl 0.25 March 1 - August 31
Boreal Owl 0.25 February 1 — July 31
Long-eared Owl 0.25 February 1 — August 15

December 1 —

Great Horned Owl 0.125 September 30
Northern Pygmy-Owl 0.25 April 1 — August 1
Eastern Screech -owl 0.125 March 1 — August 15
Western Screech-owl 0.125 March 1 — August 15
Great Gray Owl 0.25 March 15 — August 31

Additional Planning Resources
Avian Power Line Interaction Comimnittee (APLIC). 2006. Suggested Practices for Avian

Protection on Power Lines: The State of the Art in 2006. Edison Electric Institute,

APLIC, and the California Energy Commission. Washington, D.C. and Sacramento, CA.

Edison Electric Institute and the Raptor Research Foundation. 1996. Suggested Practices for
Raptor Protection on Power Lines - The State of the Art in 1996. Washington, D.C.
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Table 1. Birds of conservation concemn in Wyoming,

i Common name

{ American Bitlern

éBaird's Sparrow

{ Bald Eagle (b)
Brewer's Sparmmw

Burrowing Owl

i
1
;

Ferruginous Hawk

| Long-bilied Curlew

;
i McCown's Longspur
Mourntsin Plover

|
|
‘iPeregrine Falcon (b)

! Sage Spamow

{ Short-eared Ow]

i Swainson's Hawk
!Up]and Sandpiper

| Black-billed Cuckoo

iCa].Iiope Hummingbird

Dickeissel
Grasshopper Sparrow
Juniper Titmouse

Lark Bunting

Lewis's Woodpecker
Loggerhead Shrike
Olive-sided Flycatcher

Sage Thrasher
Soowy Plover {c)
Williamson's Sapsucker

Willow Flycaicher {c)

Yellow-billed Cuckoo (w.
U.S. DPS) (a)

Biack Rosy-Finch

Brown-capped Rosy-Finch

Chestnut-collared Longspur

Scientific Name

Botaurus lenfiginosus

Ammodramus bairdii

Haliagetus leurocephaius
Spizella breweri

Athene cunicularia

Buteo regalis

Numenius americanus
Calearius mecownii
Charadrius montanus
Faico peregrinus

Amphispiza belli

Asio flammeus

Bureo swainsoni
Barwamia longicauda
Coccyzus erythropthalmus

Stellula calliope

Calcarius ornatus

Spiza americana

Ammodramus savannarurm’

Baeolophus ndgwayi

Calamospiza melanocorys

Melanerpes lewis
Lanius ludovicianus
Contopus cooperi

Oreoscoptes montanus
Charadrius alexvanrdrinus

Sphyrapicus thyroideus

Empidonax traiffii
Coccyzus americanus
Leucosticte atrata

Leucosticte australis

Bird Conservation
. Region (BCR)

BCR i6, BCR 17
BCR 17

BCR10,BCR 16,
BCR 17, BCR 18

BCR 10,BCR 16,
BCR 17

BCR 16,BCR 17,
BCR I8

BCR10,BCR 16,
BCR 17

BCR1U,BCR 16 ,
BCR17,BCR 18

BCR 10, BCR 17,
BCR 18

BCR.16 ,BCR 17,
BCR 18

BCR 10, BCR 16,
BCR 17
BCR i0,BCR 17

BCR 17
BCR 10

BCR10,BCR 17,
BCR 18

BCR17
BCR 10
BCR 16, BCR 17,
BCR 18
BCR.17
BCR 16 ,BCR 17
BCR 16

BCR 18 (Shorigrass
Prairie}

BCR 10, BCR 16,
BCR 17,BCR 18

BCR 10, BCR 17
BCR 10

BCR 10 ,BCR 17
RCR 16, RCR 14
BCR 10

BCR 10, BCR 16,
BCR 18

BCR 10, BCR 16
BCR I0,BCR 16

BCR 16
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Conservation
Priority

Level I

Level 1

Level 1
Level 1
Level
Level I
Level 1
Level
Level I
Level 1

Level 1

Level
Level I

Level I

Level I1
Level T
Level IT

Level I
Level T
Level I

Level T

Level I
Levei I
Level I

Lovel I1
Tevel I
Level I

Level T
Level I
Level I

Level I

Primary Habitat Type(s)

Wetlands

Shortgrass Prairie

Montane Riparian, Plains/Basin
Riparian

Shrub-steppe, Mountain-foathills
Shrub

Shongrass Praire

Shrub-steppe, Shortgrass Prairie
Shorigrass Prairie, Meadows
Shorigrass Prairie

Shorigrass Prairie, Shrub-steppe
Specialized (cliffs)
Shrub-steppe, Mountain-foothills
Shrub

Shorigrass Prainie, Meadows
Plains/Basin Riparian

Shorgress Prairie

Plains/Basin Riparian

Mid Elevation Conifer, Montane
Riparian

Shorigrass Praine

Shorigrass Prairie

Shortgrass Praine, Shrub-steppe
Juniper Woodland

Shortgrags Prairie, Shrub-steppe
Low Elevation Conifer, Plains/Basin
Riparian

Shrub-steppe

High Elevation Conifer, Mid
Elevation Conifer

Shrub-steppe

Wetlands

Mid Elevation Conifer
Montene Riparian, Plains/Basin
Riparian

Plains/Basin Riparian

Alpine Tundra/Grassland,
Specialized (cliffs)

Alpine Tundra/Grassfand,
Specialized (cliffs)






Appendix A

Wyoming Statewide Transportation Program
(STTP)
Projects 2010-2014
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