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FEDERAL TRANSIT ADMINISTRATION
BEST PRACTICES PROCUREMENT MANUAL

Preface
Purpose
This Manual provides recipients of Federal Transit Administration (FTA) funds
suggestions on conducting third party procurements to assist them in meeting the

standards of FTA Circular 4220.1E (the Circular).

The Manual consists of suggested procedures, methods, and examples which FTA
encourages.

These are based on the Federal acquisition process, Comptroller General decisions, and
"Best Practices" of grantees and others in the industry.

Please Note, Suggested Procedures Are Not Mandatory.

The Manual is envisioned as an ongoing and expanding document. It will be updated
periodically with both new subjects as well as additions or changes to existing subjects.
The additions/changes will be based on: (1) changes in statutes, (2) the result of recent
court decisions, (3) the need for further clarification, and (4) new or innovative practices
of grantees.

The Manual is located on the Internet World Wide Web under the FTA Homepage. The
internet location enables FTA to provide its customers with the latest and newest
information using the fastest means possible. Additionally, FTA solicits "best practices"
of its grantees and others in the industry. After review by FTA, new and or innovative
practices will be added to the manual. FTA is being assisted in this endeavor by Leon
Snead & Company, P.C. Their Internet address is: [leonsnead.companypc@erols.com].
All proposed "best practices” should be sent to this Internet Address.

Scope

The Manual consists of 11 chapters and Appendices as follows:
Purpose and Scope

Procurement Planning & Organization

Specifications

Methods of Solicitation and Selection

Award of Contracts

Procurement Object Types: Special Considerations
Disadvantaged Business Enterprise

Contract Clauses

Contract Administration

CoNoOR~ELWNE



10. Close-Out
11. Disputes

Appendix A: Governing Documents

Appendix B: Examples

Appendix C: Reserved

Appendix D: Annotated FTA Circular 4220.1E. For a copy of this Circular, go to
www.fta.dot.gov/ftahelpline/fta_c4220 1E.doc.

Format

The Manual is divided into 11 Chapters and Appendices (see above). This format will
allow FTA to send updates as necessary and allows you to locate them easily. As sections
of the Manual are updated, the last revision date is indicated for that section in
parentheses.

Introduction

You are responsible for ensuring full and open competition and equitable treatment of all
potential sources in the procurement process. You are also responsible for planning,
solicitation, award, administration and documentation of all Federally funded contracts.

During the procurement process, the Procurement Officer is responsible for making
comprehensive business judgments based upon the application of sound procurement
policies and procedures.

This Manual will not make business judgments for the Procurement Officer. It will aid
him/her in performing the steps necessary to ensure public funds are expended properly
and will protect the integrity of the grantees' procurement process.


http://www.fta.dot.gov/ftahelpline/fta_c4220_1E.doc
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1.1 ASSISTANCE, GUIDANCE AND REQUIREMENTS

The topics addressed by this Manual are developed according to a standardized format, which
consists of three parts: (1) Requirements, (2) Discussion and (3) Best Practices.

REQUIREMENT

Where a requirement exists in the third-party procurement regulations which grantees must
follow, a table entitled REQUIREMENT will set forth the pertinent sections of the FTA
Circulars, the Master Agreement (MA), the Code of Federal Regulations (CFR's) or an FTA
Dear Colleague Letter. When there is a mandatory requirement it will be clearly set forth as
such.

DISCUSSION

Following the statement of the requirement, or if there is no requirement as such, there will
be a discussion section giving some definition and guidance concerning the meaning or
purpose of the topic being presented.

Best Practices

In those situations where the Federal or grantee practices have proven to be effective, the Manual
will present these best practices for the assistance and guidance of the grantee. The procedures
and practices presented are not mandatory unless so identified. These best practices are meant to
be informative and helpful to the grantee community. They are offered for the guidance and
assistance of the grantee, but it is also recognized that a grantee may have a unique situation that
precludes it from adopting the procedures of another grantee in a certain area.

1.1.1 FETA Circular 4220.1E

This Circular sets forth the requirements a grantee must adhere to in the solicitation, award and
administration of its third party contracts. The Circular contains 54 mandatory procurement
standards that grantees must meet in their procurement operations. These 54 standards are set
forth in Appendix B.19 — Mandatory Procurement Standards Worksheet. The “Worksheet”
provides cross-references to specific paragraphs in the Circular where the standards may be
found, and a column for grantees to cross-reference the standards to their own policies and
procedures. Grantees are encouraged to review their written procurement policies to ensure that
they cover each of the 54 mandatory standards.

The requirements of the Circular are based on the common grant rules found at 49 CFR Part 18
(State and Local Governments) and 49 CFR Part 19 (Institutions of Higher Education, Hospitals,
and Other Non-Profit Organizations), and the Federal Transit Laws. The Best Practices
Procurement Manual will state the requirements of this Circular wherever they pertain to a topic
being covered by the Manual. Since this Circular is updated periodically, grantees must ensure
that they consult the latest edition of the Circular.
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This Circular replaces 4220.1D dated 4-15-96 and Change 1, dated 8-4-98. The Circular
incorporates policy updates contained in several Dear Colleague letters issued since 1996.

Annotated Circular - FTA has also published an annotated version of this Circular with
interpretive comments. These comments were developed to help avoid incorrect interpretations
of the Circular that have evolved over time. The comments explain what FTA believes the law
and regulations conveyed through the Circular actually require of its grantees. As applicable
laws, regulations and contracting practices evolve, FTA will use the annotated Circular to
convey its views to FTA grantees and the transit industry as a whole. As changes are made in
the comments, a date will be inserted with the change to notify the reader of when the change
was made. The Annotated Circular is available online at:
www.fta.dot.gov/ftahelpline/fta_c4220 1E.doc.

1.1.2 FTA Waivers and Approvals

Grantees are required to process their requests for waivers and approvals required by Circular
4220.1E through their regional FTA offices. The regional FTA offices will instruct grantees as
to the required content and format of these requests. The FTA Administrator has established the
FTA signatory levels for granting waivers, and for the approval of actions which require FTA
approval in the Circular, as follows:

Authority to grant waivers - Administrator
Authority to grant approvals - Associate Administrator for Administration

Waivers pertain to those third party contract actions which a grantee is not authorized to take
under the Circular, but for which FTA has authority to make exceptions.

Approval/disapproval covers third party contract actions which a grantee is authorized to take
under the Circular only after receiving FTA approval. An example would be the use of advance
payments for an individual procurement.

1.1.3 Master Agreement

The FTA Master Agreement contains standard terms and conditions governing the
administration of a Project supported with Federal assistance awarded by the FTA through a
Grant Agreement or Cooperative Agreement with the Recipient. The FTA Master Agreement is
updated annually at the start of each fiscal year (October 1) and published on the FTA web site. *
The Master Agreement contains procurement requirements that may be referenced in the Best
Practices Procurement Manual.

1 http://www.fta.dot.qov/16874 16882 ENG_HTML.htm.
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1.1.4 Federal Acquisition Regulation (FAR)

This Manual will frequently contain references to the FAR. These references are, with one
exception, always for information purposes and are not intended to suggest that grantees must
follow the FAR. 2 Neither grantees nor their contractors are required to follow the FAR. The
FAR citations are given in order to inform grantees how the Federal government treats a
particular issue but the Federal practices are not binding on grantees.

The Federal Acquisition Regulation is available at the following internet address:
http://www.arnet.gov/far.

1.1.5 FTA Dear Colleague Letters

The FTA Administrator periodically issues Dear Colleague Letters to the FTA grantee
community. When these letters affect grantee procurement operations by imposing new FTA
requirements or clarifying earlier FTA policy statements, the Manual will be updated to reflect
the new Dear Colleague Letter. Those Letters that affect grantee procurement operations are
contained in Appendix A.2 of the Manual.

1.1.6 Locating FTA Documents

The FTA HelpLine web site (see 1.1.8 below) contains a link to important FTA documents, such
as Circulars, Dear Colleague Letters, etc. You may access these documents by using the Online
Tools & Resources tab at the following Internet address: www.fta.dot.gov/ftahelpline/index.htm.
You may also access FTA documents at the FTA web site address: www.fta.dot.gov under the
“grantee” page tab.

1.1.7 FTA Procurement System Reviews (PSRs)

FTA conducts periodic reviews of its grantee’s procurement systems. These reviews are
conducted in accordance with the Guide for Procurement System Reviews, which FTA has
developed in order to evaluate the grantee’s compliance with the requirements of FTA Circular
4220.1E. Grantees now have access to this Guide and can effectively evaluate their own
procurement system’s compliance with 4220.1E using the Guide. Section I11.2 of the Guide
contains checklists for each type of contract to be reviewed as well as for the procurement
system-wide elements that FTA also evaluates. The Guide is now available on the Internet at the
following FTA web site address:

http://www.fta.dot.gov/grant_programs/fta_oversight/4022 8480 ENG_HTML.htm.

2 _ Grantees are required to use the Federal cost principles in FAR Part 31 to determine allowable costs on cost-type
contracts and when negotiating (fixed) prices for contracts and modifications that are based on estimated costs. See
BPPM Sections 2.4.3.1 and 2.4.3.2.


http://www.arnet.gov/far
http://www.fta.dot.gov/ftahelpline/index.htm
http://www.fta.dot.gov/
http://www.fta.dot.gov/library/admin/psrg/cover.html
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Best Practices

Audit Follow-Up and Tracking System - Grantees should consider adopting a tracking system
for following up on the findings generated by FTA Procurement System Reviews (PSRs), FTA
Triennial Reviews, and other public audits or internal audits conducted by the agency's own
management staff. The Los Angeles County Metropolitan Transportation Agency (LACMTA)
has developed an in-house, MS Access-based database to manage audit findings and track
corrective actions to ensure they are implemented as proposed. This tracking system - the
Findings and Recommendations Management System (FARMS) - is a central repository for all
audits, findings, recommendations, audit responses, proposed corrective actions, and audit
follow-up and close-out information. Information can be sorted in a variety of ways such as by
executive area, audit source, findings, dates, or recommendation status (e.g., open, closed).
Tickler reports are routinely routed to inform appropriate parties of approaching or missed
deadlines and quarterly reports of implemented actions are routed to management. This system
enables the agency to track who proposed to do what by when. The system is especially valuable
when agency management changes (usually with voting cycles) and incoming managers need to
be made aware of commitments made by their predecessors. LACMTA has seen a number of
benefits from their tracking system:

e Minimizes likelihood of recurring findings that can lead to fines, schedule delays, fraud,
waste, or abuse.

e Assures Management corrective action has been taken.
e Maximizes audit value by tracking each finding and recommendation through resolution.

e Automatically compiles Lessons Learned and Best Practices and greatly enhances
reporting options.

LACMTA has agreed to make their system available to any agency that wishes to implement an
audit follow-up and tracking system capability.

1.1.8 FETA Helpline

FTA has initiated a Third Party Procurement HelpLine to provide a means for FTA customers to
get answers to their procurement questions. The goal is to answer questions within 48 hours of
receiving them. The web site also contains a topical index to Frequently Asked Questions and
helpful links to important FTA documents, the FAR, the BPPM, etc. The Internet address is:
http://www.fta.dot.gov/ftahelpline/index.htm.

3 . Contact Michael Flores, LACMTA Audit Manager, at 213-922-6345 or floresm@mta.net.


http://www.fta.dot.gov/ftahelpline/index.htm
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1.1.9 Procurement System Self-Assessment Guide

FTA has developed a Procurement System Self-Assessment Guide for grantees. This Guide is
provided for assessing those particular areas of procurement that have historically been the most
problematic, as determined by oversight reviews of transit agency procurement systems (the
Procurement System Reviews conducted by FTA). The Guide discusses the top ten areas of
deficiency consistently found during the Procurement System Reviews. This Guide may be
accessed online at: http://www.fta.dot.gov/ftahelpline/Cover_Self-Assessment_Guide.htm.

1.2 IDENTIFYING A CONTRACT

As defined by the Federal Acquisition Regulation, a "contract" means a mutually binding legal
relationship obligating the seller to furnish the supplies or services (including construction) and
the buyer to pay for them. Contracts would include bilateral instruments, awards and notices of
awards; job orders or task assignment letters issued under basic ordering agreements; letter
contracts; orders, such as purchase orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifications. Contracts do not include grants
and cooperative agreements. *

The parties to a contract must possess the legal capacity to enter into the contract, and they must
assent to the terms of the contract. The terms of the agreement must not require the performance
of an illegal act by the parties. Contracts may be either oral or written in form. The subject
matter of a contract determines which primary law applies. Generally, Common Law rules apply
for contracts. However, the Uniform Commercial Code (UCC) Atrticle 2 applies when the
contract is for the sale of goods.

1.2.1 Offer, Acceptance, Consideration

Offer, acceptance and consideration are three essential elements of a contract.

Offer - The offer to enter into a contract can be made by either party to the contract. In third
party contracting, the offer is normally made by the contractor. The grantee issues solicitations
for offers either by an Invitation for Bid (IFB) or a Request for Proposal (RFP). The offer is
made when the contractor submits a signed bid or proposal in response to the grantee's
solicitation. In small purchases, however, the roles are reversed. The grantee issues a purchase
order, which is an offer, to buy supplies or services at a specified price (usually obtained by a
Request for Quotation that the grantee has issued earlier).

The party to whom the offer is made, the offeree, may accept the offer until it is terminated by
the offeror. Termination of an offer can occur in one of many different ways:

*_FAR 2.101.


http://www.ftahelpline.com/Cover_Self-Assessment_Guide.htm

Best Practices Procurement Manual — Chapter 1 — Purpose and Scope Page 7

. Expiration. The offer is not accepted within the specified time period or within a
reasonable time, if no time period is stated. The offeree may agree to extend its
offer beyond the specified time period without any changes or qualifying terms to
its offer.

. Revocation. The offeror may withdraw the offer. The withdrawal is effective
when received by the offeree. Generally, the revocation may occur at any time
prior to acceptance by the offeree.

. Rejection. The offeree may reject the offer, and the rejection is effective when
received by the offeror.

. Counter-offer. The offeree proposes new terms, not an inquiry regarding the
possibility of new terms. The offeree's counter-offer to the offeror is effective
when received by the offeror.

. Death. The offer is terminated when either the offeror or offeree dies. However,
the offer passes to the personal representative of the offeree's estate in an option
contract.

. Illegality. The offer is void if the subject matter is illegal.

. Destruction. The offer is terminated if the subject matter is destroyed.

Acceptance - The offer must be accepted unequivocally. The offeree must accept the offer
without changing or qualifying the terms of the offer. If the terms are changed, the offer is
rejected and a counter-offer is made. This terminates the original offer.

The offer may be accepted by any reasonable means of communication (i.e., fax, telephone, etc.)
unless the offeror indicates a specific method of acceptance. As a general rule, the acceptance is
effective when mailed by the offeree, except where the offeror specifies the acceptance must be
received by a specific date and time.

Grantee procurements involve two processes for acceptance of offers. When the grantee has
issued an IFB or RFP, acceptance occurs when the grantee assents to the terms made by the
bidder or offeror in its bid or proposal. The grantee accepts the offer by signing the contract and
issuing the offeror a notice of award. For small purchases the contractor accepts the offer made
by the grantee in its purchase order by either signing the order (contract), if so required by the
purchase order, or by actually performing in accordance with the terms of the purchase order.

Consideration - Each party must give consideration for an agreement to be a contract.
Consideration exists when something of value is given up in a bargained-for exchange. The
following must exist:

o Legal benefit. Someone receives something they had no prior legal right to receive.
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o Legal detriment. Someone gives up something they did not have to relinquish. This
detriment does not have to involve a tangible detriment, only a legal detriment.

1.2.2 Oral v. Written

Statute of Frauds - Generally, the Statute of Frauds dictates whether contracts should be oral or
written. In order to be enforceable, the Statute of Frauds requires certain contracts to be written
and signed by the party charged with performing the contract. The following contracts must be
in writing:

. An agreement in which the period of performance is greater than one year. The
time period starts the date the contract is made, not on the date the performance
commences.

. Contracts regarding real property; i.e., mortgages, easements, sale of real estate,
etc.

. Contracts of guaranty; i.e., where someone guarantees to pay the obligation of

another (send the deliverable item to X, and if X does not pay, | will).
. Contracts involving the sale of investment securities.

. Promises by an executor/administrator to be held personally liable for the debts
incurred by an estate.

. Contracts for the sale of goods in excess of $500.
Consult your state law for applicable requirements.

1.2.3 Mutual and Unilateral Mistakes

If a material mistake has been made by one or both parties, there is a possibility the contract is
voidable. If a material mistake was made by both parties (mutual mistake), either party has the
option to void the contract. If a material mistake was made by one party (unilateral mistake), the
contract remains valid. However, if the other party is aware of or should have been aware of the
mistake, the contract is voidable.

1.2.4 Procurements Often Overlooked

Many organizations may be overlooking procurements which could benefit from the application
of the procedures outlined in this manual. These overlooked areas would include: utility
services, mailing/shipping services, telephone service, electric and gas service. In the past these
areas have been under the control of a single source supplier, but recent deregulation has, or will
soon, open up many of these areas to competitive procurement possibilities.
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1.3 APPLICABILITY OF FEDERAL REQUIREMENTS

One of the principles of contracting with Federal funds received directly or indirectly from FTA
is a recognition that, as a condition of receiving the funds, certain specific Federal requirements
must be met not only by the recipient of the funds (the grantee) but also by sub-recipients and a
grantee’s third party contractors. The Federal requirements to be met by the grantee’s third
party contractors will be defined by the clauses included in the grantee’s third party contracts. It
should also be noted that third party contractors are not required to follow FTA Circular 4220.1E
in their subcontracting activities.

The specific requirements for your particular grant of funds will be found in the Master
Agreement incorporated into the Grant Agreement or Cooperative Agreement that was executed
by you as a grant recipient. Different rules apply depending upon whether you, as the recipient
or subrecipient, are a state, local, or Indian tribal governmental entity or whether you are an
institution of higher learning, a hospital, or another non-profit organization. Also, depending
upon the type of Federal funds you receive (e.g., operating assistance) or the nature of the capital
project you are involved in, the contractual sphere of Federal requirements may include your
procurements regardless of whether Federal funds are actually drawn down to fund payments in
a particular procurement.

As the person responsible for procurement within your agency, you must be aware that
compliance with Federal requirements is a condition of receipt of Federal funds. Failure to
comply with these provisions may, in accordance with the terms of your Grant or Cooperative
Agreement, be grounds for default of that agreement and result in the loss of the funds.

1.3.1 Recipient and Subrecipient

DEFINITIONS
The Master Agreement > provides the following definitions for "Recipient" and "Subrecipient".

Recipient - Any entity that receives Federal assistance directly from FTA to accomplish the
project. The term "Recipient” includes each FTA "Grantee" as well as each FTA Recipient of a
Cooperative Agreement. Except as FTA permits otherwise, the Recipient is the entire legal
entity even though only a single organization within that entity is designated as the Recipient in
the Grant Agreement or Cooperative Agreement. &

® . Form FTA MA(12), October 1, 2005.

®_1d. at Section 1.m.
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Subrecipient - Any entity that receives Federal assistance awarded by an FTA recipient rather
than from FTA directly. The term "subrecipient” also includes the term "subgrantee,” but does
not include “third party contractor” or “third party subcontractor.”

DISCUSSION

It is important to determine whether your agency is a recipient or subrecipient so as to
determine what third party contracting rules under the Circular and 49 CFR Parts 18 and
19 (the ""common grant' rules) are applicable to your procurements.

What Third Party Contracting Requirements Under 49 CFR Parts 18 and 19 and FTA
Circular 4220.1E are Applicable to Recipients and Subrecipients?

Section 15 of the Master Agreement contains the requirements to comply with applicable
procurement standards of 49 CFR Part 18.36 (state, local, and tribal governments) or 49
CFR Part 19.40 through 19.48 and Appendix A (hospitals, non-profits, and institutions of
higher learning). For purposes of this discussion, it is important to recall that *'recipient"
includes "'grantee," and "'subrecipient includes "'subgrantee" other than third party
contractors and subcontractors.

Paragraph 4 of the FTA Circular 4220.1E outlines four distinct rules relating to the
applicability of the procurement requirements to recipients/grantees or
subrecipients/subgrantees:

1. If atransit authority is both a direct recipient of Federal funds and a subrecipient of
a State, the State may permit the transit authority to follow the requirements of the
Circular instead of State procurement requirements, although it is not obligated to
do so. If your transit authority is in this situation, make sure that the procurement
requirements you are obligated to follow for Federally assisted procurements are
clearly stated, preferably by both the State and FTA.

2. When a "'State" © procures property or services under a grant or cooperative
agreement with FTA, it will follow the same procurement policies and procedures it
uses for procurements using non-Federal funds. States must, however, comply with
the requirements of paragraphs 8.a (Full and Open Competition) and b (Prohibition

7. 1d. at Section 1.p.

8 See Paragraph 6.b., FTA Circular 4220.1E for definition of "State." Note that the definition in both this paragraph
of the Circular and 49 CFR Part 18.3 specifically excludes "local governments" (as defined therein as well) from the
definition of a "State." Thus, if you are a city government and a recipient/grantee, and if your state has a
procurement statute that applies to "local government™ procurements, you still must comply with the Circular and
the provisions of 49 CFR Part 18.36(b) through (t). However, if you are a subrecipient/subgrantee of your state, you
shall follow state law and procedures. The differences between these two instances may be subtle, but they are real
differences that should be considered and addressed.
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Against Geographic Preferences), and 9.d (Procurement of Architectural and
Engineering Services (A&E) ) of the Circular and must include in all purchase
orders and contracts executed by it, or a subgrantee using Federal funds, all clauses
required by Federal statutes, executive orders and their implementing regulations.
Subgrantees of a "'State" (except as indicated in subparagraph (4) below) shall
follow State law and procedures when awarding and administering contracts.

3. For the purposes of this Circular, regional transit authorities are not State agencies
or instrumentalities.

4. Subgrantees of States which are institutions of higher education, hospitals or other
nonprofit organizations and all other FTA recipients/grantees will administer
contracts in accordance with the requirements of the Circular. Grantees and
subgrantees that fall within this category shall use their own procurement
procedures that reflect applicable State and local laws and regulations provided that
the procurements conform to applicable Federal law. 2

1.3.2 Federal Contractual Sphere

REQUIREMENT

"...the Recipient agrees to include appropriate clauses in each third party contract stating the third
party contractor's responsibility under Federal law, regulation, or directive, including any
necessary provisions requiring the third party contractor to extend applicable requirements to its
subcontractors to the lowest tier necessary."

Master Agreement § 2.e.(2)(a).

“This Circular applies to all FTA grantees and subgrantees that contract with outside sources
under FTA assistance programs. FTA grant recipients who utilize FTA formula funds for
operating assistance are required to follow the requirements of this Circular for all operating
contracts. These requirements do not apply to procurements undertaken in support of capital
projects completely accomplished without FTA funds or to those operating and planning
contracts awarded by grantees that do not receive FTA operating and planning assistance."

FTA Circular 4220.1E, Paragraph 4.
"Project means activity or activities (task or tasks), listed in the Project Description, the
Approved Project Budget, and any modifications stated in the Conditions to the Grant

Agreement or Cooperative Agreement applicable to the project.”

Master Agreement § 1.1.

. 1d. at Paragraph 7.a.
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There are several aspects of your grant agreement which together establish the sphere of
procurements to which Federal requirements may apply. In general you may undertake capital
projects wholly without Federal funds, and be confident that your grant agreements will not
affect those procurements. However, Federal grant requirements apply to many contracts in
addition to the contracts between you and your suppliers for which you intend to draw down
Federal payments. Generally, the concept is that solely because of the receipt of Federal funds
by a grantee, certain clauses and federal requirements are required to be included in contracts
within the contractual sphere. There are four procurement contexts to which the concept is
important:

1. The general "flow down" of Federal requirements in contracts;

2. The inclusion of all Federal requirements if the transit property receives operating
assistance;

3. The inclusion of all Federal requirements in all elements and activities if the overall
capital project (as defined in a full funding grant agreement) includes Federal funds;
and,

4. The concept of a "minimal operable segment."

These concepts are highlighted below so you can be aware of them in your capital project
planning and procurement planning processes. Each Federal requirement has applicability
criteria deriving from statute, regulation, or policy. The sphere of contracts to which the
requirements apply, if they are otherwise applicable, is affected by these four concepts:

1. Flow Down - Perhaps the easiest determinant of the sphere to visualize is the concept
of “flow-down.” Federally required clauses and requirements, as a general rule, are
required to be included in each third party contract at every tier and in each
subrecipient agreement at every tier. £ When clauses are required to flow down, the
clauses and requirements flow down to all levels of the Federal funding chain
beginning with the grantee.

2. Inclusion of Federal Requirements when Receiving Operating Assistance - The
second example of the sphere involves grantees receiving operating assistance. In
this instance, all grantee procurements except for capital projects undertaken without
Federal funds, must include all of the Federal requirements that would be included if
the operating budget were fully Federally funded and must comply with the

Circular. & FTA maintains that one dollar of Federal operating assistance converts

19 The flow-down of clauses is not an absolute requirement; e.g. Drug and Alcohol Testing requirements apply
only to the work of the prime contractor.

1. Paragraph 4, FTA Circular 4220.1E.
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the operating funds of the transit property so that all such funds of the property
therefore become subject to Federal requirements. The rules on this dimension of the
sphere are clear -- if you receive operating assistance, the requirements of the Circular
apply, even if you do not intend to use that assistance in support of any procurement
action (e.g., you intend to apply all the operating assistance to pay salaries of your
direct-hire bus operators).

3. Inclusion of Federal Requirements in Federally Funded Capital Projects - FTA has
recently taken the position that, when a capital project requires a full funding grant
agreement,

.. . the Federal 'undertaking' in a Fully Funded Grant Agreement (FFGA) will
no longer be segmented into Project and Local Activities. All activities related
to a Federal undertaking will be identified as the Federal Project. The
Federal funds will be distributed among all the activities in the project at a
level funding ratio equal to the percentage of Federal financial participation in
the entire project. Thus, all the elements and activities of the project, as
described in the FFGA will be funded, in part, with Federal funds; and, the
requirements attached to the use of Federal funds will apply to each such task,
unless otherwise exempted as provided in the applicable laws, regulations and
policies. ¥

Regardless of how large or small the percentage of Federal funding is, where a full
funding grant agreement with the FTA is executed, all elements of the project
identified in the agreement are within the sphere and must be procured in compliance
with Federal requirements.

4. Minimal Operable Segment - In the case of a multi-task capital undertaking, the
sphere includes a segregable portion of the undertaking, or a project portion that has
independent functional utility. Under this concept, FTA and your agency identify a
segment of the overall undertaking that represents the minimal segment that can be
feasibly operated independently. Imagine you are able to overmatch Federal funds to
construct a badly needed new fueling station with 85% state and local money. FTA's
policies may not apply to every related expenditure of these state and local funds,
e.g., landscaping or a nearby tire storage structure; however, neither will FTA apply
its policies to the mathematically minimum portion of the project with no independent
utility (e.g., applying FTA policies to the roof, alone); rather you must define a
segregable project with FTA to which the Federal requirements apply, and you may
then have additional latitude in the remaining portions undertaken without Federal
funds. The full funding grant agreement will cover all of the necessary elements to
build and operate the segment -- a station at each end of the segment, land to build the
stations on, rail cars to run on the segment, systems to support the rail cars, rail on

12 _ Letter from FTA Administrator to Executive Director, Dallas Area Rapid Transit dated March 3, 1992, page 2.
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which the cars will run, etc. Federal requirements of the Circular apply to all of the
individual contracts relating to these elements because they are part of the minimal
operable segment and within the Federal contractual sphere. £

1.3.3 Types of Contract Actions

Details and Best Practices for meeting the requirements for various types of contract actions that
are described below can be found in other sections of the manual.

1.3.3.1 Supplies, Services, Equipment and Construction

REQUIREMENT

FTA Circular 4220.1E defines the requirements a grantee must adhere to in the solicitation,
award and administration of its third party contracts. Such contracts would include the
procurement of supplies, services, equipment and construction.

1.3.3.2 Legal and Associated Services

REQUIREMENT

The requirements of FTA Circular 4220.1E apply to the procurement of legal and associated
services, such as paralegals, investigators, expert witnesses, etc. if Federal funds are being
used to fund these contracts (i.e., if receiving operating funds or if the legal services are
funded by a capital grant).

DISCUSSION

As noted above, the requirements of FTA Circular 4220.1E apply to the procurement of
legal and associated services, such as paralegals, investigators, expert witnesses, etc. if
Federal funds are being used to fund the contracts for legal services. FTA Circular
4220.1E would not apply if the legal services are funded entirely with local funds. The
Circular requires such services to be procured competitively, as with other types of
services. However, there may be cases where the grantee has pending litigation which
might be jeopardized through a public disclosure which would result from advertising the
procurement beforehand. In such cases the grantee may have valid grounds for limiting

¥ n discussing statutory and regulatory requirements, Paragraph 16 of FTA Circular 4220.1E advises grantees to
contact other Federal agencies for specific guidance concerning the cross-cutting requirements of those agencies.
Section 8.1 of the BPPM, which discusses the federal contract clauses, will cross-reference other agencies
requirements, whenever possible.
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the competition to the degree of not publicly advertising the procurement. In such cases a
waiver request should be submitted to the FTA.

1.3.3.3 Employment Contracts

These are contracts with individuals that result in those individuals becoming “employees” of the
agency. These are not "third party contracts" within the meaning of FTA Circular 4220.1E, and
thus the requirements of that Circular do not apply to employment contracts. The term
“employment contract” does not refer to a contract that retains a consultant to perform temporary
services for the agency. The individual retained on these consultant-services contracts remains
an independent contractor and does not become an employee of the agency; thus these contracts
are not “employment contracts,” and they are subject to the requirements of FTA Circular
4220.1E.

1.3.3.4 Real Estate Contracts

REQUIREMENT

Requirements related to the acquisition, use and disposal of real property may be found in the
following regulations:

(a) FTA Circular 5010.1C, Grant Management Guidelines, Chapter 11-2 Real Property.
This Circular defines the requirements of the Federal Transit Laws which are codified
at 49 U.S.C. Chapter 53.

(b) 49 CFR § 18.31 Real Property, and 49 CFR Part 24, Subpart B Real Property
Acquisition.

(c) Master Agreement MA(12) Section 19.

DISCUSSION

The acquisition of real property, either by purchase or lease, is not subject to the
requirements of FTA Circular 4220.1E. Real property is defined in 49 CFR § 18.3 as “land,
including land improvements, structures and appurtenances thereto, excluding movable
machinery and equipment.” The acquisition of easements and rights of way are considered
real estate acquisitions and the requirements discussed herein pertain to these types of
acquisitions.

Real property acquisition, use and disposal is also covered by FTA Circular 5010.1C,
Chapter 11-2; 49 CFR Part 18.31; 49 CFR Part 24 Subpart B; and by the FTA Master
Agreement, Section 19. 2 It is important that the grantee be familiar with the

14 _MA(12), dated October 1, 2005.
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requirements established by FTA in Circular 5010.1C, Chapter 11-2. This circular
establishes procedures to be followed by grantees in the following areas:

. The conduct of Hazardous Waste Site Assessments before acquiring real
property.

. The conduct of an independent appraisal by a certified appraiser.

. The requirement for a review appraisal of the initial appraisal.

. FTA review and concurrence requirements related to the grantee's offer to
buy the property.

. Incidental use of acquired real property as a means to supplement transit
revenues.

. Disposition of excess real property by sale, transfer to other programs, etc.

. The requirement to prepare an excess property utilization plan for all real

property no longer used for its original purpose.

1.3.3.5 Inter-Governmental Agreements, Joint Procurements, Piggybacking

REQUIREMENT
FTA Circular 4220.1E, paragraph 7.e. encourages inter-governmental procurements:

e. Intergovernmental Procurement Agreements.

(1) Grantees are encouraged to utilize available state and local
intergovernmental agreements for procurement or use of common goods
and services. When obtaining goods or services in this manner, grantees
must ensure all federal requirements, required clauses, and certifications
(including Buy America) are properly followed and included, whether in
the master intergovernmental contract or in the grantee's purchase
document. 2

5 Sub-paragraph (1) looks primarily to State government contracts that allow subordinate government agencies to
buy from established schedules akin to the GSA schedules in Federal practice. FTA believes grantees may buy
through these contracts provided all parties agree to append the required Federal clauses in the purchase order or
other document that effects the grantee’s procurement. When buying from these schedule contracts, grantees should
obtain Buy America certification before entering into the purchase order. Where the product to be purchased is Buy
America compliant, there is no problem. Where the product is not Buy America compliant, the grantee will still
have to obtain a waiver from FTA before proceeding.
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(2) Grantees are also encouraged to jointly procure goods and services with
other grantees. When obtaining goods or services in this manner, grantees
must ensure all federal requirements, required clauses, and certifications are
properly followed and included in the resulting joint solicitation and
contract documents.

(3) Grantees may assign contractual rights to purchase goods and services to
other grantees if the original contract contains appropriate assignability
provisions. Grantees who obtain these contractual rights (commonly known
as 'piggybacking’) may exercise them after first determining the contract
price remains fair and reasonable. 1

DISCUSSION

Piggybacking - Your Agency may be able to take advantage of existing contracts awarded
by other governmental entities for goods and services which you currently need. This
practice has become known as “piggybacking.” Piggybacking is defined by FTA Circular
4220.1E, paragraph 6.e, as follows:

“Piggybacking” is an assignment of existing contract rights to purchase supplies,
equipment, or services.

The use of piggybacking, which involves assignment of contracts or portions of contracts
from the original purchasing agency to another agency, is discussed in the BPPM, Section
6.3.3 - Joint Procurements of Rolling Stock and “Piggybacking.” Appendix B. 16 of the
BPPM contains a Piggybacking Worksheet that will assist a grantee wishing to piggyback
another agency’s contract to work through the FTA requirements that must be met in
order for piggybacking to be permissible.

Adding Federal Clauses to Existing Contracts - FTA’s policy regarding the addition of
Federal clauses to existing contracts distinguishes between State GSA-type contracts and

1. Sub-paragraph (2) reflects FTA’s belief that grantees should consider combining efforts in their procurements to
obtain better pricing through larger purchases. Joint procurements offer the additional advantage of being able to
obtain goods and services that exactly match each cooperating grantee’s requirements. We believe this is superior to
the practice of ‘piggybacking’ since ‘piggybacking’ does not combine buying power at the pricing stage and may
limit a grantee’s choices to those products excess to another grantee’s needs.

. Sub-paragraph (3) reflects grantees’ continuing ability to assign contractual rights to others — ‘piggybacking.’
FTA believes it is extremely important that grantees ensure they contract only for their reasonably anticipated needs
and do not add quantities or options to contracts solely to allow them to assign these quantities or options at a later

date.

8 _ FTA’s definition of “Piggybacking” in 4220.1E differentiates this practice from joint procurements or other
intergovernmental agreements.



Best Practices Procurement Manual — Chapter 1 — Purpose and Scope Page 18

contracts awarded by other grantees. For example, in the recently issued Circular
4220.1E, paragraph 7.e.(1), FTA allows grantees to modify State GSA-type contracts and add
Federally-required clauses and certifications when the grantee issues the first purchase order
against the contract. However, FTA has taken the position that grantees may not add Federal
clauses and certifications to their own contracts or those of other grantees in order to
purchase against these contracts with Federal funds. The rationale is that, in a State GSA-
type contract, the purchase order is the transit community’s initial work on the contract —
much as any buy off the Federal GSA IT schedule will be when a grantee chooses to use
this Federal contract. In other cases (like transit agency A buying off transit B’s contract),
the transit-unique rules are in place and known from the beginning, there is no expressed
intent in the common grant rule (as with State schedules) to balance the rules against each
other, and it would infer that a transit agency could essentially avoid most Federal rules by
placing orders through another transit agency. In short, the integrity of the system would
be threatened by extending the after-the-fact option beyond schedule purchases.

Joint Procurements - You may also wish to plan procurements in advance with other
agencies or governmental users, and competitively award contracts that several
governmental entities can draw upon to meet their needs. Such an approach would create
economies of scale, reduce procurement lead times in the case of being able to use existing
contracts, and reduce administrative effort and expense. Any third party contracts
resulting from or utilized by grantees under inter-governmental agreements are subject to
the requirements of FTA Circular 4220.1E. Inter-governmental agreements not involving
third party contracts would not be subject to FTA Circular 4220.1E. The topic of joint
procurements that makes use of advance planning by several agencies is discussed in the
BPPM, Section 6.3.3 - Joint Procurements of Rolling Stock and “Piggybacking.”

Best Practices

Piggybacking - If it appears that there may be an existing governmental contract which may be
used for a specific need, you will first want to obtain a copy of the entire contract and review it
carefully to determine if it contains the provisions required by FTA Circular 4220.1E. This is an
important first step, because the requirements of the Circular apply to procurements made
through inter-governmental contracts and assignments. If the contract lacks required provisions,
you may be able to have it modified by the awarding Agency to include the necessary Federal
clauses. Among the steps you may want to take are the following:

1. Determine that the contract is still in effect or can be modified by the awarding
Agency to permit sufficient lead time to make the required deliveries to your Agency.

2. Determine that the specifications in the existing contract will meet your needs.

3. Review the terms and conditions carefully to determine that they are acceptable to
you; e.g., warranty provisions, insurance requirements, etc.
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4. Determine that the requirements needed by your Agency will not be beyond the scope
of the existing contract, creating a sole-source (noncompetitive) add-on to the
contract which will have to be justified in accordance with FTA Circular 4220.1E
Paragraph 9.h. Generally, if you are working with an indefinite quantity contract you
should have the needed flexibility to order additional quantities without having a
"new procurement" action requiring a sole-source justification.

5. Determine that the contract was awarded competitively, either through sealed bids or
competitive proposals. If the contract was a sole-source award, you will have to
justify a sole-source award in accordance with FTA Circular Paragraph 9.h. and your
Agency's procurement procedures.

6. You are not required to do a second price analysis if one was originally performed.
However, you must determine that the contract prices originally established are still
fair and reasonable. Circumstances should dictate the steps to be taken. For example,
if the original award was made some time ago, you may want to do a market survey
and/or perform price analysis to ensure that the prices are still fair and reasonable
(even if the original award was competitive and a price analysis was performed
initially). Similarly, if your deliveries are to be made to a local or centralized delivery
point and the original contract calls for statewide deliveries, you should be entitled to
a price reduction. See BPPM Section 5.2 Cost and Price Analysis for a discussion of
price analysis techniques.

7. Determine that the contractor has submitted all federally required certifications to the
awarding Agency; e.g., Buy America, debarment, restrictions on lobbying, etc. See
paragraph above Adding Federal Clauses to Existing Contracts and BPPM Section
4.3.3.2 Federally Required Submissions with Offers.

8. Work through the items in the Piggybacking Worksheet in Appendix B. 16 (and
explained in Section 6.3.3 - Joint Procurements of Rolling Stock and Piggybacking of
the BPPM). Note that some of the items on this Worksheet may overlap with items
already mentioned above.

9. You should prepare a Memorandum for the Record documenting your analysis of the
various items mentioned above. This will constitute the Written Record of
Procurement History required by Paragraph 7.i. of FTA Circular 4220.1E.

Joint Procurements - When it appears that your agency has a common requirement with another
governmental user, and that a joint procurement is feasible, you will want to carefully consider
whether a joint procurement will result in obtaining the best price for all of the parties to the
procurement. It is quite possible that substantial differences in the requirements (delivery
schedule, quantities, location, etc.) of one party to the joint procurement will result in increased
costs to the other parties and thereby negate other benefits of a joint procurement such as lower
solicitation costs. You must also determine whether the different funding sources have different
procurement regulations, especially where there are Federal and non-Federal requirements
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affecting contract clauses, etc. Should conflicts occur, grantees should consult their respective
legal counsels or request FTA pre-award review of their procurement (as permitted by FTA
Circular 4220.1E, Paragraph 5.b.)

1.3.3.6 Subgrants

REQUIREMENT
FTA Circular 4220.1E, paragraph 4, defines the applicability of the Circular to subgrants:

4. APPLICABILITY. This circular applies to all FTA grantees and subgrantees that
contract with outside sources under FTA assistance programs. . . .

a. States. When procuring property and services under a grant, a State will
follow the same procurement policies and procedures that it uses for
acquisitions that are not paid for with Federal funds. States must, at a
minimum, comply with the requirements of paragraphs 7m, 8a and b, and
9e of this circular and ensure that every purchase order and contract
executed by it using Federal funds includes all clauses required by Federal
statutes and executive orders and their implementing regulations.

b. All Other Recipients. Subgrantees of states and all other FTA grantees (to
include regional transit authorities) will administer contracts in accordance
with this circular.

49 CFR § 18.37 — Subgrants requires States and all other grantees to ensure that their
subgrantees comply with certain requirements. These requirements are discussed below.

DISCUSSION

Subgrants themselves are not "'third party contracts' within the meaning of FTA Circular
4220.1E, and thus the requirements of that Circular do not apply to the subgrant awards.
However, to the extent that the subgrantee contracts with third parties, the FTA Circular
applies to such contracts awarded by the subgrantee.

All subgrantees are required to include in their contracts the clauses required by Federal
statutes and executive orders and their implementing instructions. See BPPM Appendix
A.1 Federally Required and Other Model Contract Clauses.

Subgrantees which are institutions of higher education, hospitals or other nonprofit
organizations, and all subgrantees of grantees which are not States, are required to
administer their contracts in accordance with all of the requirements of the FTA Circular
4220.1E Third Party Contracting Requirements. Subgrantees of states (excluding institutions
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of higher education, hospitals or other non-profit organizations) are authorized to follow
state law and procedures when awarding and administering contracts.

If you are a grantee awarding subgrants with FTA funds, you will want to have an
overview system in place for periodic reviews of your subgrantees to ensure that they are in
compliance with the requirements of FTA Circular 4220.1E and the requirements of 49
CFR Part 18.37. The Federal government practice (FTA) is to perform periodic
Procurement System Reviews (PSR's) of its grantees, evaluating their procurement
activities against the requirements of the circular. FTA has developed a Procurement
Systems Review Guide for its review teams, and you may want to obtain a copy of this guide
for your review of subgrantees. (See BPPM Section 1.1.7 - FTA Procurement System
Reviews above). You should note that 49 CFR Part 18.37 imposes a responsibility on all
grantees to ensure that their subgrantees have included all Federally required clauses in
their contracts and that the subgrantees are aware of requirements imposed on them by
Federal statute and regulation, including those requirements imposed by 49 CFR Part 18.
49 CFR Part 18.37(a)(3) specifically mentions a responsibility to include a clause in all cost
reimbursement subgrants that the subgrantee comply with Part 18.42, which deals with
retention and access requirements for records.

1.3.3.7 Equipment Leases

REQUIREMENT

Requirements related to the lease of equipment and facilities may be found in the following
regulations:

(a) FTA Circular 4220.1E generally, and Paragraph 7.d which requires, where
appropriate, an analysis of lease versus purchase alternatives to determine the most
economical approach.

(b) FTA Circular 5010.1C, Grant Management Guidelines, Chapter 11-3(d) Leasing-
Out Agreements. These guidelines contain several requirements which grantees must
incorporate in their lease agreements.

(c) FTA Master Agreement MA(12), Section 16, Leases.

(d) Capital Leases (49 CFR Part 639).

DISCUSSION

Since equipment leases are considered "'third party contracts' within the meaning of FTA
Circular 4220.1E, the requirements of that Circular apply to such procurements.

FTA Circular 4220.1E requires a lease versus purchase analysis to determine the most
economical approach to any given procurement. FTA Circular 5010.1C, Chapter 11-3(d),
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deals with maintenance requirements under leases. The FTA Master Agreement
references regulations dealing with Capital Leases (49 CFR Part 639).

Lease vs. purchase alternatives - It is usually less economical to lease equipment than to
purchase it. However, there are some instances where this is not true. For example, short-
term leases of equipment which is required for a short time or for a unique task may be
reasonable and economically sound. It may also be advisable to lease equipment that
undergoes rapid technological change such as personal computers and other IT related
equipment. In some cases, it is easier to have equipment maintained if it is leased. But long
term leases and leases for items that should be purchased and capitalized but cannot be
because of budget constraints are not economically prudent. If a decision is made to lease
equipment, a lease vs. purchase analysis should be made. The analysis should be
appropriate to the size and complexity of the procurement. In determining whether the
lease of equipment is feasible, the following factors must be considered:

. Estimated length of the period the equipment is required and the amount of
time of actual equipment usage;

. Technological obsolescence of the equipment;

. Financial and operating advantages of alternative types and makes of
equipment;

. Total rental cost for the estimated period of use;

. Net purchase price, if acquired by purchase;

. Transportation and installation costs;

. Maintenance, storage and other service costs;

. Trade-in or salvage value;

. Imputed interest costs; and

. Availability of a servicing facility especially for highly complex equipment

(can the Agency service the equipment if it is purchased).

1.3.3.8 Revenue Contracts

REQUIREMENT

49 CFR Part 18.25 Program Income states that grantees are encouraged to earn income to
defray program costs.
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FTA Circular 4220.1E Third Party Contracting Requirements requires grantees to use
competitive selection procedures in the award of revenue contracts.

The FTA Administrator's Dear Colleague Letter C-98-25, dated October 1, 1998 defined
revenue contracts and stipulated requirements regarding competitive selection procedures, five-
year term limits (no longer applicable) and requests for waivers.

The FTA Dear Colleague Letter C-08-02, dated May 29, 2002 rescinded the requirement that
grantees obtain FTA approval for contract terms longer than five years.

DISCUSSION

Itis critical to first determine the primary purpose of the contract. If it is to procure supplies
or services, then it is not a revenue contract. For example, management and para-transit
contracts are not revenue contracts because the primary purpose is to manage a project or
operate a service. Royalties received as a by-product of a development or supply contract,
e.g. software, would not be considered a revenue contract. Disposal of Project property
would be another example that would not be considered a revenue contract.

If the primary purpose is to generate revenue then the contract is a revenue contract.
Advertising, concessions (food and news-stands), use of right-of-ways, licenses, and land
leasing are some examples of revenue contracts. The definition of a revenue contract
developed by FTA is as follows:

A revenue contract is any third party contract whose primary purpose is to either
generate revenues in connection with a transit-related activity or to create business
opportunities utilizing an FTA-funded asset.

There are three concepts involved in the definition of a revenue contract. First, the
objective of revenue contracts is to lower program costs, and thereby reduce both the
federal and the grantee’s financial contribution. Creative ways of generating these
revenues are encouraged, and FTA uses broad latitude in approving them.

Second, revenue generation for the transit agency is a business opportunity for the business
community. Such business opportunities can take various forms, such as: advertising,
land development, concessions, and utilization of right-of-ways.

Third, an FTA-funded asset is anything that has been purchased, in whole or in part, with
FTA funds as part of an approved transportation budget. This can include funds for
acquisition, operating expense or maintenance. Grantees must have a detailed familiarity
with the approved budgets to know if a particular activity is included and funded by
federal funds, in which case it would be governed by federal requirements.
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All revenue generated activity involving third-party contracts must follow an important
requirement of FTA Circular 4220.1E:

« The requirement for competitive selection procedures applies to all business
opportunities including all revenue generating contracts.

Competition - The competitive process usually consists of a formal bid or proposal process
but it does not always have to. Grantees may use their own judgment about how to meet
the intent of the competition requirement, but they must document the record to show how
competition requirements were met.

Disadvantaged Business Enterprises - DBEs should have the maximum opportunity to
participate in both contracts and subcontracts that use any federal funds. The grantee is
responsible for taking all necessary and reasonable steps to ensure that DBEs have
maximum opportunity to compete for revenue contracts since these contracts are
considered business opportunities.

Contract Term - The five-year contract term limit was rescinded by FTA’s Dear Colleague
Letter of May 29, 2002. For a discussion of establishing appropriate contract terms, see
BPPM Section 2.2.1 - Contract Period of Performance Limitation.

Flow-down Requirements - Generally, if federal funds (not assets) are not used to generate
revenues, then there are no requirements to include federal clauses in the revenue contract
itself.

Unsolicited Proposals - These may come forth when companies see an opportunity to use
the transit system (an FTA-funded activity) to enhance their business interest. It may
appear from such proposals that no other company could offer the same product or
service. However, this does not justify a sole source contract. If the idea or activity is of
interest to you, the concept should be evaluated on its own merit and revenue producing
potential. If the decision is to implement it, then a competitive process should be used to
select the contractor, unless you determine that the proposed concept itself is proprietary.

Best Practices
It is important to always keep in mind the requirement for competition.

The New York City Transit Authority (NYCTA) has experience in many of the areas of revenue
generation:

« advertising - buses, trains, stations and other property (billboards), direct advertising
on back of MetroCard

« lease/rental of MTA-owned property - concessions, news stands, retail space,
subleasing of office space
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The NYCTA procurement office does not handle the revenue generation contracts. Various
departments of the transit agency are responsible for the revenue contracts, like the Advertising
Department and Real Estate Department. These Departments are aware of the federal
requirements and follow them to obtain third-party contractors.

NYCTA was approached recently by a company, which submitted an unsolicited proposal, who
wanted to install an electronic information system on the subway cars. The company wanted to
program the system so that riders would know what was overhead, e.g. Wall Street, theater
district. New York City decided to investigate the concept first to determine if it was something
that they wanted to do to enhance the subway system. Deciding that they liked the idea, they
then prepared an RFP and solicited vendors on a competitive basis.

Metropolitan Atlanta Rapid Transit Authority (MARTA) received an unsolicited proposal from a
company about use of subway right-of-way for linking Atlanta with fiber optic cable using
MARTA'’s system-wide conduits. MARTA determined that they had unused conduits and could
lease space in them to various telecommunication companies. They contacted the regional FTA
office and received their approval for a non-exclusive RFP to seek competitive proposals for
twenty-year leases. This has produced successful revenue contracts. 2

1.3.3.9 Transit Oriented Joint Development Projects

REQUIREMENT

FTA Circular 9300.1 Capital Program: Grant Application Instructions, Appendix B, “Joint
Development Projects.”

Federal Register Notice, March 14, 1997, FTA Policy on Transit Joint Development. This
clarifies the relationship between transit laws and regulations and FTA policy regarding property
disposition, leases of property, and sale of property affecting program income and the definition
of “highest and best transit use” for joint development.

FTA Circular 5010.1C Grant Management Guidelines states:

11-2b. Use - ...FTA encourages incidental uses of real property that can raise additional
revenues for the transit system or, at a reasonable cost, enhance system ridership.

FTA approval is required for these incidental uses of real property which must be
compatible with the original purposes of the grant.

FTA Circular 4220.1E Third Party Contracting Requirements states the requirements the grantee
must adhere to in third party contracting. Specifically, note:

e Metropolitan Atlanta Rapid Transit Authority (MARTA), contact Mr. Durham Hamilton, Director of Program
Management, at (404) 848-44009, to discuss Atlanta’s fiber optic cable contracts.
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. Competitive Selection Procedures
. Possible Flow Down of Certain Federal Clauses

DISCUSSION

FTA is encouraging transit systems to undertake transit-oriented joint development
projects (TODs) with either new grants or with property acquired under previous grants.
The property can be associated with rail, bus or other transit facilities.

The purpose of a joint development project is to:

e secure a revenue stream for the transit system; and,
« help shape the community that is being served by the transit system.

Where the grantee retains effective continuing control for mass transit purposes, all
proceeds of sale, lease or other encumbrance of the property will be treated as program
income for use by the transit system to meet capital and operating needs. The very nature
of a joint development project requires long-term relationships between the various
contracting parties due to issues related to land use, zoning, financial investment, long-term
leases, multiple contracting parties, construction, and management. The Federal Register
notice of March 14, 1997, clarified and addressed apparent inconsistencies in the use of
revenues. This Notice states:

1. Joint development projects are considered “mass transportation projects”
eligible for funding under FTA capital programs.

2. All projects must generate a one-time payment or revenue stream for transit use,
the present value of which equals or exceeds the fair market value of the
property.

3. When the grantee retains continuing control and use of the joint development
for mass transportation purposes, all proceeds will be considered program
income.

Grantees are advised to submit the joint development proposal to the FTA regional office

in accordance with the Federal Register notice of March 14, 1997, paragraph entitled
“Procedures.” The proposals to FTA should include:

1. The proposed joint development agreement;

2. A market and financial assessment of the joint development project and its
impact on the transit system;
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3. A statement of the outcome of planning and coordination between the joint
development project and the transit facility; and

4. Documentation of the projected benefits for the transit system as well as the
effective continuing control of the joint development project for transit
purposes.

Competition is an important requirement in the development of the project. Requirements
for full and open competition of the proposed project can be obtained by: public
announcements in the newspapers and trade journals; building a solicitation list that is
inclusive and not exclusive; developing a realistic response time for developers, knowing
that developers have to frequently build a “team” to respond to the RFP; having realistic
criteria to judge the responses; having an evaluation team with broad and diverse
experience rate the proposals; and, competitive negotiations.

Flow-down requirements dealing with Federal clauses in a joint development project will
follow the federal funds. It must be determined whether and to what degree Federal
regulations apply, particularly to the privately funded, non-transit portion of the project.
These regulations could include: National Environmental Policy Act, Davis-Bacon Act, Buy
America Act, labor protection arrangements, and third-party procurement requirements.
You should determine (with FTA’s assistance as necessary) the most appropriate
procedures for satisfying any flow-down requirements, given the particular circumstances
of your project.

Best Practices

Atlanta’s transit system, Metropolitan Atlanta Rapid Transit Authority (MARTA), is involved in
a joint development project called the Lindbergh Center. Their objective is to build a village that
will: increase ridership, be high-density mixed use, be a livable community, generate long-term
revenue, integrate the station and development. They have addressed the issues, been through
the procurement process, and selected a developer. How did they do this? They began by
working first with their FTA regional office in explaining what they wanted to do. Next, they
developed three requests for proposals (RFPs) leading to three contracts for: marketing the
property, evaluating the development proposals, and the development itself.

The question of open and full competition was met through the marketing strategy. The
marketing plan was critical in reaching out to developers who might bid on the project. MARTA
set a target of 500 developers to reach through a variety of methods: a predetermined listing of
potential developers, advertising in major newspapers (Wall Street Journal), national and
international solicitations. An outside management consulting firm was retained to assist
MARTA in the evaluation of developers’ proposals. The Development RFP detailed the
requirements of the expected development proposals. Included in the evaluation factors was a
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category of “maximize revenues and returns to MARTA.” The process was successfully
completed and a developer has been chosen. 2

1.3.3.10 Disposition of Surplus

REQUIREMENT

Requirements related to the generation of program income, and the disposition of surplus
equipment, supplies and real property may be found in the following regulations:

(a) FTA Circular 4220.1E (general principles applicable to all contracts involving
Federal funds or Federally funded assets).

(b) FTA Master Agreement MA(12), Section 19.g Disposition of Project Property.

(c) 49 CFR 18.25 Program Income; 18.31 Real Property; 18.32 Equipment; 18.33
Supplies.

(d) FTA Circular 5010.1C, Grant Management Guidelines, Chapter I1-2c, Real
Property — Disposition; Chapter 111-4 Program Income.

(e) 49 U.S.C. 5334(g) Transfer of Assets No Longer Needed.

DISCUSSION

FTA interprets Circular 4220.1E as applying to contracts for the disposition of surplus
supplies, equipment or property. Grantees are also advised to be familiar with other
regulations that specifically address the disposition of property, especially FTA Circular
5010.1C, Chapter Il — Management of Real Property, Equipment and Supplies.

It is important that the grantee be familiar with the disposition requirements of FTA
Circular 5010.1C, Chapter 11-2(c) and 3(f). This Circular establishes procedures to be
followed by grantees in a variety of situations, and grantees need to carefully review these
requirements. They pertain to circumstances such as:

e Selling property (competitively to the extent practicable) and reimbursing FTA
its share of the fair market value.

o Selling real property and using the proceeds to reduce the cost of the grant if it is
still open or of other FTA funded capital projects.

20 Metropolitan Atlanta Rapid Transit Authority (MARTA), contact Ms. Lisa DeGrace, Director of Contracts,
Procurement and Materials at (404) 848-5467, to discuss Atlanta’s transit oriented development and other revenue
contracts.
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¢ Retaining title to real property by reimbursing FTA for its share of the current
(appraised) market value.

e Disposing of rolling stock before the end of service life.

e Disposing of equipmemi_ 2 _ - -| Comment [JPL1]: This was pretty

confusing as written. If we take away the

) ) ] reference to valuation in the bL_lIIet, _it

e Transfer of equipment to a public agency for non-transit use. makes more sense when explained in the
footnote. As an alternative, we could just
one bullet for $5,000 and under and

e Selling and using proceeds for other capital projects. 2 eI 517533100

Transfer of Assets No Longer Needed — 49 USC 5334 (g)(1) allows for the transfer of assets
no longer needed by the grantee. If a grantee decides an asset acquired with FTA funds is
no longer needed for the purpose for which it was acquired, the grantee may request FTA
approval to transfer the asset to a local governmental authority to be used for a public
purpose with no further obligation to FTA. The Secretary of Transportation may
authorize a transfer for a public purpose other than mass transportation, but only if the
Secretary decides -

A) the asset will remain in public use for at least 5 years after the date the asset is
transferred;

B) there is no purpose eligible for assistance under 49 USC Chapter 53 for which
the asset should be used;

C) the overall benefit of allowing the transfer is greater than the interest of the
Government in liquidation and return of the financial interest of the
Government in the asset, after considering fair market value and other factors;
and

D) through an appropriate screening or survey process, that there is no interest in
acquiring the asset for Government use if the asset is a facility or land.

The decision to permit the transfer must be in writing and include the reasoning that
supports the transfer.

Sale of Assets No Longer Needed — 49 USC 5334 (g)(4) allows for the sale of assets no
longer needed, subject to the approval of the Secretary of Transportation. When real

2 Equipment with a unit market value of $5,000 or less, or supplies with a total aggregate value of $5,000 or less,
may be retained, sold or otherwise disposed of with no obligation to reimburse FTA, providing useful service life
requirements have been met.

22 The situations covered by the Circular include more than those listed above, and grantees need to carefully review
the Circular instructions.
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property, equipment, or supplies acquired with FTA funds are no longer needed for mass
transportation purposes as determined under the applicable assistance agreement, the
Secretary may authorize the sale, transfer, or lease of the assets under conditions
determined by the Secretary. The net income from asset sales, uses, or leases (including
lease renewals) must be used by the grantee to reduce the gross project cost of other capital
projects carried out with FTA funds.

Best Practices

One transit agency has developed detailed procedures for disposing of surplus items. 2 These
include:

« Competitive bidding procedures for materials that are regularly generated, regularly
removed, high volume, and low unit price such as scrap steel or motor oil.

« Development of specifications by the Materials Management Department in
coordination with the User Department(s) for the surplus items to be offered for sale
and review by the Purchasing Department.

« Preparation of a solicitation and advertising of the items being offered for sale by the
Purchasing Department when competitive bids are being solicited.

« Issuance of a "Invitation to Quote" letter to prospective bidders by the Purchasing
Department, or a letter inviting “offers to purchase” by the Sales Division when the
selling price of the material is expected to be below the small purchase threshold.

« Analysis of bids by the Purchasing Department, with a written recommendation for
award to the winning bidder.

« Internal agency approvals to award a contract for the sale of Authority property or
services parallels that of the approval process to award a contract for the procurement
of goods and services.

1.3.3.11 Operating Assistance, Preventive Maintenance, CMAQ and JARC Projects

REQUIREMENT

FTA Circular 4220.1E, paragraph 4, addresses the issue of the Circular’s applicability to (a)
operating contracts, (b) contracts utilizing Congestion Mitigation and Air Quality (CMAQ) and
Job Access/Reverse Commute (JARC) project funds, and (c) preventive maintenance contracts
which are funded with FTA formula capital funds:

23 _New York City Transit. Contact Mike Zacchea, (646) 252-6204.

2% _ If the material to be sold does not meet the criteria for competitive bidding, solicitation and advertising of

individual items offered for sale would be a responsibility of the Sales Department, not Procurement.
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This circular applies to all FTA grantees and subgrantees that contract with outside sources
under FTA assistance programs. FTA grant recipients who utilize FTA formula funds for
operating assistance are required to follow the requirements of this circular for all operating
contracts. These requirements do not apply to procurements undertaken in support of
capital projects completely accomplished without FTA funds or to those operating and
planning contracts awarded by grantees that do not receive FTA operating and planning
assistance. 2

Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute
(JARC) project funds may be used for operations. Although grantees must follow circular
requirements for any specific contracts that utilize CMAQ or JARC funds, the use of
CMAQ and JARC funds for operations does not trigger the applicability of the circular to
all other operating contracts. £

Grantees that utilize formula capital funds for preventive maintenance contracts are subject
to the following requirements of the circular: If FTA formula capital funds are fully
allocated to discrete preventive maintenance contracts, then the requirements of this
circular will apply only to those discrete contracts and must be identified and tracked by
the grantee. If the FTA formula funds are not allocated to discrete contracts then all
preventive maintenance contracts are subject to the requirements of the circular. %

DISCUSSION

If a transit property receives FTA formula funds for operating assistance, all grantee
procurements must comply with FTA Circular 4220.1E except for capital projects

® _Asa general rule, the circular, along with the underlying requirements in the Federal transit laws and
regulations, applies whenever Federal funds are involved. Those grantees authorized to use formula funds for
operating assistance must apply the circular to all operating contracts — even if they are able to administratively
segregate the federal funds to non-contract operating expenses. The ability to use formula funds for operating
assistance hinges upon a grantee’s total operating expenses and the portion of those expenses not offset by operating
income. Since the entire range of operating expenses is considered in this calculation, each segment of those
operating expenses must be subject to Federal standards. Grantees that are not authorized to use formula funds for
operating assistance are not required to apply the circular to their operating contracts.

% Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute (JARC) funds may be used
for operations by all grantees. The circular must be applied to all contracts that are funded, in part, by CMAQ or
JARC funds. Using CMAQ or JARC funds for a specific operating contract or contracts does not trigger the
requirement to apply the circular to other operating contracts. This is because the calculation required to use
formula funds for operations contracts is not required as a prerequisite to using CMAQ or JARC funds for operating
contracts.

2" _ Grantees who use formula capital funds for preventative maintenance contracts must apply the circular to those
contracts. If, through their accounting procedures, these grantees are able to allocate the Federal funds to discrete
maintenance contracts, only those discrete contracts must adhere to the circular. If unable to allocate federal funds
to discrete maintenance contracts, the circular applies to all maintenance contracts. Capital projects that don’t
include Federal funding are not required to conform to the circular.
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undertaken without Federal funds or those operating and planning contracts awarded by
grantees that do not receive FTA operating and planning assistance. Grantees whose net
operating deficit is financed by Federal funds cannot segregate any of their operating or
planning contracts so that they are exempt from the requirements of the Circular. The
Circular must be applied to all such contracts.

When grantees receive CMAQ and JARC funds for operations projects, the Circular
requirements must be followed for those specific contracts using CMAQ and JARC funds.
However, the use of these particular funds for operations does not trigger the applicability
of the Circular to all operating contracts, as is the case with FTA formula funds.

1.3.3.12 E-Commerce

REQUIREMENT

FTA Circular 4220.1E, paragraph 7.g. recognizes E-Commerce as an allowable means to
conduct procurements. If a grantee chooses to utilize E-Commerce, written procedures must be
developed and all requirements for full and open competition must be met.

DISCUSSION

The Best Practices Procurement Manual (BPPM) intends to cover the topic of E-
Commerce at a later date when industry experience has been sufficient to indicate some
“best practices” for the transit industry. In the meantime, the Dear Colleague Letter of
May 29, 2002 reminds grantees that E-Commerce is an allowable means to conduct
procurements. If a grantee chooses to implement an E-Commerce system, written
procedures must be developed and all the requirements of FTA Circular 4220.1E must be
met, including the requirement for “full and open competition” as stated in FTA Circular
4220.1E, Paragraph 8a.



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization

Page 1

Chapter 2

2 - Procurement Planning & Organization

2.1 Organization of Procurement Functions (5/96)

2.1.1 Scope of Responsibility (5/96)
2.1.2 Autonomy (5/96)

2.2 Long Term Planning (5/96)

2.2.1 Contract Period of Performance Limitation (6/03)
2.2.2 Multi-Year vs. Multiple-Year Contracting (7/02)

2.3 Annual Planning (5/96)

2.3.1 Sources and Contents (5/96)
2.3.2 Independent Grantee Cost Estimate (4/05)

2.4 Source Selection Plan (5/96)

2.4.1 File Documentation (5/96)
2.4.2 Full and Open Competition (5/96)

2.4.2.1 Full and Open Competition Principle (5/96)
2.4.2.2 Restraints on Competition (5/96)

2.4.2.2.1 Brand Names (6/03)

2.4.2.2.2 Written Standards of Conduct and Conflicts of Interest:

Personal and Organizational (6/03)
2.4.2.2.3 Geographic Restrictions (6/03)
2.4.2.2.4 Pre-qualification (5/98)

2.4.3 Fixed Price v. Cost Reimbursement (5/98)

2.4.3.1 Fixed Price Contracts (4/05)

2.4.3.2 Cost Reimbursement Contracts (6/03)
2.4.3.3 Time and Materials Contracts (5/98)
2.4.3.4 Labor Hour Contacts (5/98)

2.4.3.5 Cost Plus Percentage of Cost Contracts (6/03)
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2.4.4 Payments (5/98)

2.4.4.1 Payment of the Price (5/98)

2.4.4.2 Advance Payments (6/03)

2.4.4.3 Progress Payments (4/05)

2.4.4.4 Withholding and Final Payment (5/98)

2.4.5 Indefinite Delivery Contracts (10/99)

2.4.5.1 Definite-quantity Contracts (10/99)
2.4.5.2 Requirements Contracts (6/03)
2.4.5.3 Indefinite-quantity Contracts (6/03)

2.1 ORGANIZATION OF PROCUREMENT FUNCTION

2.1.1 Scope of Responsibility

REQUIREMENT

FTA Circular 4220.1E, paragraph 5a — Grantee Self-Certification, states that FTA intends to
rely on grantees' [annual] "self certifications™ that their procurement system meets FTA
requirements to support the required finding [by FTA] that a grantee has the technical capacity
to comply with Federal procurement requirements.

FTA Circular 4220.1E, paragraph 7b — Contract Administration System, requires grantees to
maintain a contract administration system that ensures that contractors perform in accordance
with the terms, conditions, and specifications of their contracts or purchase orders.

DEFINITIONS

Centralize - To concentrate procurement actions and decisions in one person or group within an
organization.

Contracting Officer - A procuring official who has delegated authority, usually including
authority to sign contracts and amendments on behalf of the procuring agency for one or more
specific contracts.

Contracting Officer's Technical Representative (COTR) - A representative of the procuring
agency who has more limited authority than the contracting officer, usually including providing
technical direction to the contractor.
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DISCUSSION

As a Contracting Officer you are responsible both for your contract’s cost-effectiveness
and its compliance with Federal and state requirements. It is easier to fulfill these
responsibilities if most of the decisions and contractual actions concerning procurement are
focused in one or more individuals who are familiar with procurement requirements and
procedures. These actions begin with planning and solicitation of offers, include
communication with offerors and contractors, and continue through contract acceptance
and warranty enforcement. Except in very small organizations, the contracting
responsibilities will often reside with different individuals than the individuals who would
best understand the functional and performance requirements of the goods or services.
These latter persons are your internal customers.

Purpose

You and the leadership of your organization need to clearly understand the scope of the
procurement function and organize responsibilities to accomplish several objectives:

. to obtain the best buy for your agency which requires an evaluation of all the
service quality, safety, cost, schedule, and other objectives of the agency's
operating functions;

. to comply with Federal, state, local, and agency procurement requirements;

. to ensure an understanding of the precise authority of you and your agency team
members in dealing with suppliers who, while partners in many respects, have
some interests that conflict sharply with your agency's; and

. to control through finite, professional boundaries, the possibility of corruption or
unethical practices.

These objectives require the clear definition and assignment of procurement responsibilities. A
specific aspect of that assignment, the need for autonomy, is discussed in more detail in the
following section of the Manual.

Best Practices

Identification of Need - The initial identification of need is one aspect of the procurement cycle
that is generally the sole responsibility of your internal customers (i.e., program or technical
personnel for whom you are procuring goods or services). However, you may be in a position to
facilitate the consolidation of procurements of different internal customers with the same need.
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Procurement Planning — Preparation of procurement planning, on the other hand, should be
exclusively a procurement function. If your agency has not conducted formal planning, this
process is a way to establish the need for a separate procurement function and demonstrate its
value to the organization. Specific suggestions for useful planning activities are discussed below
under long range and annual planning cycles.

Preparation of Specifications — Preparing specifications or statements of work is usually a
customer function. Generally, customers have the greatest understanding of functional and
performance requirements; however, the procurement function should play at least an advisory
role in order to avoid exclusionary specifications and to encourage free and open competition.

Solicitation of Offers — The solicitation of offers (including invitation for bids and request for
proposals) is usually the first important public action the agency takes, and it should clearly be
the responsibility at this point of the procurement staff. Customer team members are often
helpful in compiling lists of potential offerors, and should participate in the procurement process,
but communications with offerors and the official action of soliciting offers is a procurement
function.

Communications — If communication with offerors is decentralized, one offeror may obtain more
information about the agency's preferences or evaluation process than the others. It is a general
practice (except at the smallest agencies) to restrict communication with offerors to only
procurement personnel so that no offeror could gain an advantage or apparent advantage over
another.

Evaluation of Offers — Procurement personnel will usually request and rely upon their technical
customers to evaluate the technical merits of proposals and assess the offeror’s ability to perform
the contract successfully. The Procurement Officer must oversee the technical evaluation to
ensure it is consistent with the evaluation criteria published in the RFP and that the contract file
is adequately documented to reflect the relative strengths, deficiencies, weaknesses and risks of
the various proposals. It is important that the technical evaluation provide a clear narrative of the
proposals’ relative merits and not merely a numerical rating of the proposals. To maintain the
overall integrity of the procurement, the procurement function normally must at least approve the
selection and (if it does not have sufficient authority) will often present the recommendation to
the final authority.

Administration — You should play a continuing role in the administration of the contracts,
particularly in changes and disputes. Acceptance of goods and services and payment approvals
always require your review. In simpler or routine situations, a receiving report or COTR
acceptance can be matched to your original purchase order to ensure proper control.

Centralization / Decentralization — Many organizations find it more efficient to permit customer
groups, particularly those with a large number of similar, small procurements, to perform some
of the functions normally performed by the procurement office (e.g., solicitation and evaluation
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of offers up to a specific dollar amount). However, in these cases, procurement personnel can
provide a valuable oversight role, providing forms, procedures, and technical assistance.
Although decentralized procurement can reduce the administrative cost of the procurement and
be more responsive to a customers' needs, if it is uncontrolled, it could eventually result in
situations involving non-compliance, unwise contracting, or unethical practices. It is a best
practice to ensure that no employee undertakes any of the procurement functions without clear
authority and guidelines.

2.1.2 Autonomy
DISCUSSION

Autonomy of the procurement function, or its independence from internal customers, is
important to carrying out procurement responsibilities without undue influence by the
customers and users of the goods and services procured. While the degree of autonomy
and organizational reporting relationships will vary with the size of the organization and
its policies, autonomy enables procurement personnel to give unbiased consideration to
procurement principles and requirements, as well as to the schedule, budget, functional
and other requirements of the internal customers.

Purpose

A debate has raged for years between those who are process oriented (procurement officials and
compliance departments such as legal, internal audit, or grants) and those who are program
oriented (maintenance managers, engineers, project managers).

¢ Should the procurement functions described in the previous section be controlled by
the program functions? After all, it is the program office whose needs are to be met,
and, in most accounting systems, the program to whose budget the purchase will be
charged.

e Should the procurement official be entirely autonomous and evaluate the needs of the
program (e.g., for immediate services) against the legal or procedural requirements of
the funding source (e.g., FTA Circular 4220.1E if Federal funds)?

Some degree of autonomy of the procurement function is necessary organizationally and
functionally so that procurement personnel will be free from undue influence or pressure in the
award and administration of contracts. The obvious solution to the conflict between "process"
and "program" is to have a team in which each member recognizes the strengths and capabilities
of the other team members and appreciates the role each side brings to the contract table. This
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sounds easy to accomplish but, in most practical situations, is very difficult to achieve. * Failure
to achieve unity and teamwork within the agency in the awarding and administration of public
contracts creates frequent opportunities for a contractor to take advantage of a contentious staff
relationship to its financial advantage (and the agency's financial disadvantage). Achieving
proper balance between groups requires delicate balancing of personalities and corporate
objectives, a strong executive, and a well-trained staff. It must also be recognized that there is no
textbook answer that will work in every situation and in every agency.

In addition to balancing the roles of program and process interests in making procurement
decisions, the payment of your agency's funds to contractors generally requires three independent
concurring actions. The requirement for independent concurring actions is sometimes called
"internal control," as it is a method for the agency to control the propriety of its actions
internally, rather than requiring external reviews and control. While best practices differ, all
authorities recognize a fundamental need for a system of checks and balances in the overall
procurement process. In an organization with no checks and balances, if an individual perceived
a need for a staff car, that person could draft the specifications for the car, prepare the solicitation
document, order the car, approve the contract, inspect the preparation of the car, administer the
contract, accept the car after delivery, sign the agency check to pay the dealer, and use the car in
a manner the person deemed appropriate. It should be obvious that an organization and
procurement process such as this would not be credible and would be subject to great abuse,
actual or perceived. As a result, most public and private agencies divide those functions among,
at least, three distinct elements within its organization.

e  The requiring activity is represented by the program manager who is responsible for
determining the requirement, preparing the specifications and, then, acting as the
technical representative or advisor to the contracting officer during contract
performance.

e  The procurement activity is represented by the contracting officer who is
responsible for ensuring specifications are not restrictive, preparing the solicitation
document in accordance with the law and rules and regulations of the agency and
the FTA, soliciting the requirement, and awarding the contract in accordance with
the solicitation. Contract administration functions are usually shared with the
requiring activity and involve such functions as approving payment, accepting the
goods or services bought, and closing out the contract.

1 - For formal assistance in implementing a team process see Howard, Jennifer M. and Miller, Lawrence M., Team
Management: Creating Systems and Skills for a Team-Based Organization (The Miller Consulting Group, Inc.,
1994) or Leinberger Robin et al, The Art of Business Process Management: A guidebook, (KPMG Peat Marwick,
LLP, 1993).
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e  The payment activity is represented by a third party (the finance department) who
ensures that all approvals are obtained and that the payment is within the dollar
amount of the contract. Often, the accounts payable function in finance either
physically or electronically matches three documents issued by three different
employees (the purchase order, receiving report, and approved invoice) before
releasing funds.

The procurement and payment activities are "process™ functions ensuring that the goods are
bought and paid for in accordance with the terms of the contract. The "program” activity is to
determine what is needed and that it is obtained within the time required and budget allocated.

Best Practices

Degree of Autonomy - From a narrow procurement perspective, the procurement activity would
enjoy the highest degree of autonomy where it reports directly to the governing policy board of
your organization. Most transit organizations have too much direct operating responsibility to
permit this degree of autonomy. Three solutions are:

e Procurement and contracting can report to a chief executive.

e Most typically, the procurement department reports to an administrative or
financial function that is independent of the primary internal customers (facility
equipment and operating functions).

e Some degree of autonomy can be preserved even within an operating or
implementation function if procurement is separated from the program delivery
sub-groups.

In medium and large systems, if the contracting function is not separated from the program
office, there is an inadequate system of checks and balances on the procurement process.

Overall, procurement personnel should have enough autonomy or checks and balances to achieve
a quality product at a fair and reasonable price without real or apparent conflicts of interest in the
solicitation, evaluation or award.

2.2 LONG TERM PLANNING
DISCUSSION

Long-term procurement planning (i.e., planning more than one year in advance) is one
option to be considered by large transit systems and by systems planning a major transit
investment, complex capital project, or a substantial number of operating contracts that
will span several years. Systems without current major capital projects may find that
annual planning is adequate.
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Purpose

Procurement plans covering several years may be an improvement over partitioning or
consolidation in major projects as a way to facilitate the most cost-effective project management
and delivery. The plans can identify major changes in procurement work load, and can obviate
any tendency to rush procurement decisions or activities in ways that result in waste (e.qg.,
through failure to consolidate major procurements) or risk non-compliance (e.g., through
inadequate notice and non-competitive awards).

Plan Contents - A long-term procurement plan would identify the major procurements projected
over the next two to five years. The multi-year element of the Transportation Improvement
Program (TIP) is a good starting point for identifying future capital projects and their
corresponding procurement requirements. Typically, the procurement plan includes any fixed
guideway projects, revenue rolling stock replacements or fleet expansions, and major
construction projects. In the case of fixed guideway and other construction projects, where
multiple procurements may be involved, the plan would identify the initial strategy for packaging
the design, construction, and equipment. Consideration would also be given to turnkey
procurements and to long term projects that are not public works. The latter would include
major software systems, fleet overhaul and ADA operational service.

Major Projects - Often major design/construction and rail vehicle procurements are planned
seven to ten years in advance of needed completion because several interdependent contracts
may have to be awarded in order to accomplish the project. The time intervals typically required
to accomplish these contract awards might include:

e One year advance planning before Request for Proposals (RFP) for the engineering
services;

e Four months from RFP to award of the engineering services;

e Two years to prepare technical specifications;

e Three months from completion of specifications to system RFP;

o Six months from system RFP to award; and

e Three years for system construction.
The planning and design processes can change this schedule significantly, and few procurements
require this length of time. When major projects are undertaken, a comprehensive procurement
plan that outlines these major projects along with the rest of your procurement workload will be

extremely helpful. Bus procurements and major electronic/data systems generally require at
least three years of advance planning.
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2.2.1 Contract Period of Performance Limitation

REQUIREMENT

49 USC § 5326(b) limits the procurement of rolling stock and replacement parts to no more
than five years’ requirements under a single contract, even though delivery may take place
beyond five years from the date of the initial contract.

FTA Circular 4220.1E, paragraph 7.m, addresses the five-year contract term limitation for
rolling stock and replacement parts. It also requires that contract terms for all other types of
contracts be based on sound business judgment.

FTA Circular 4220.1E, paragraph 8 — Competition, requires all procurement transactions to be
conducted in a manner providing for full and open competition.

FTA Circular 4220.1E, paragraph 7i — Written Record of Procurement History, requires
grantees to maintain records detailing the history of a procurement.

DISCUSSION

On May 29, 2002, the FTA Administrator issued Dear Colleague Letter C-08-02 rescinding
FTA’s long-standing five-year contract term limitation for all contracts except those for
rolling stock and replacement parts. The limitation on rolling stock and replacement parts
remains in effect since the limitation is a statutory requirement and not an FTA policy.2
The new FTA policy is now expressed in FTA Circular 4220.1E, paragraph 7.m — Contract
Term Limitation.

Prior to this letter, FTA Circular 4220.1D, paragraph 7.m - Contract Period of Performance
Limitation, had limited the period of performance of DOT-assisted supply and service
contracts to five years, inclusive of options, without prior FTA approval. 2 As a result of
this rescission of the contract term limitation, grantees will no longer be required to obtain
prior FTA approval for contract terms longer than five years. 2 The rescission of the five-
year term limit applies not only to new contract awards, but to existing contracts as well.
Grantee procurements will continue to be reviewed by FTA for compliance with the “full

Z_ The limitation is expressed in terms of buying no more than five years’ requirements even though delivery may
occur beyond five years from the date of the contract.

3“This limitation did not apply to construction contracts or to leases of real property for the life of the transit asset to
be constructed on such property.

" FTA Dear Colleague Letter C-08-02 dated May 29, 2002.
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and open competition” principle stated in FTA Circular 4220.1E paragraph 8a, and
grantees will continue to be responsible for conducting their procurements in accordance
with sound business practices. Grantees are expected to be judicious in establishing and
extending their contract terms.

Best Practices

Although FTA no longer requires prior approval for contract terms longer than five years,
grantees remain responsible for conducting their procurement transactions in accordance with the
“full and open competition” principle expressed in FTA Circular 4220.1E, paragraph 8a. As
with any procurement action, grantees should ensure that their procurement files adequately
document their decision making process. This record should include the rationale for the
contract period of performance.

Period of Performance Criteria — Periodic re-competition of contracts preserves competition and
keeps prices competitive. Without periodic competition the incumbent will not have the
pressures of a competitive market to keep prices reasonable or an incentive to maintain
satisfactory performance. There are, however, criteria that the grantee can employ when
deciding upon the term of a contract. Some of these criteria are suggested below.

Revenue Contracts — It is FTA policy to afford all persons an equal opportunity to access FTA-
funded assets. FTA also encourages its recipients to maximize non-farebox revenues. This can
be done through contractual or other appropriate arrangements, which involve the use of FTA-
funded assets without interfering with its transit use. FTA had previously invoked a five-year
term limit as one way to balance these potentially conflicting policies. It is important for
grantees to document their revenue contract files with an economic analysis that demonstrates
how these dual objectives were accomplished. If the contract opportunities allow for free and
open competition, then the Grantee’s procurement policies will address FTA’s equal opportunity
policy. Where however, there is a limit to the number of firms who will be awarded contracts,
then the grantee should include an economic analysis in the contract file to justify the contract
term. The economic analysis should explain why the specific period of performance was
necessary for the recovery of the contractor’s investment and a reasonable economic return. In
performing this analysis, grantees may wish to conduct a market survey to obtain information
and recommendations from prospective offerors to determine what the typical up-front
investment will be and what kind of contract period would be required for the offerors to recover
that investment and realize a reasonable economic return on that investment. Grantees should
document their files with this information, showing the conclusions reached with respect to the
contract period of performance finally selected.

Supplies — Typically the contract period of performance for supplies will be dictated by the
grantee’s foreseeable needs and such factors as economic quantity breaks, warehousing space,
shelf life, technology concerns, etc. When the grantee perceives that there may be an opportunity
to increase competition through a larger purchase, the grantee may wish to conduct a market
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survey of potential suppliers to determine if they would make an offer under a different
contracting scenario. For example, it may be that they were discouraged from bidding because
the up-front investment (non-recurring costs of tooling, etc.) would be prohibitive over a
relatively short contract period/limited quantity buy. However, if the period were extended and
the quantity increased, these potential suppliers might be induced to participate. This is in effect
what one large transit agency has done successfully. > Thus, the shortest contract period/
minimum quantity buy may not necessarily be the optimum decision. Grantees will need to
exercise some diligence in determining if longer/larger contracts might be in their best interests.
If they decide to do that, they should document their files showing the benefits obtained from the
longer contract periods.

When deciding the best period of performance for on-going services contracts, grantees need to
consider the up-front investment by potential offerors for specialized personnel training and
other non-recurring start-up costs (e.g., relocation) that must be recovered over the life of the
contract. Once again, grantees should consider a pre-solicitation industry outreach to discuss
with individuals in the industry what they may see as up-front investments that must be
recovered from the profits anticipated by the contract. These discussions should reveal what the
industry needs in terms of a contract life in order to submit competitive prices against the
incumbent. These facts need to be documented in your contract files as you reach an agency
decision on the proper period of performance of the services contract.

2.2.2 Multi-Year vs. Multiple Year Contracting

DISCUSSION

Grantees are authorized to procure rolling stock or other supplies and services by a
number of methods. These include buying on an annual or on an as-needed basis, and also
on a multi-year or multiple-year basis. The distinction between the multi-year and
multiple year methods is as follows:

Multi-Year Contracting - multi-year contracting is a method by which the grantee
procures its needs for the entire life of the contract, even though funding for the entire
contract is not available at the time of contract award. The contract requires the
contractor to deliver the entire requirements of the contract. Option provisions are
unnecessary. Because the grantee does not have sufficient funds for the entire contract at
the outset of the contract, it will be necessary to recognize in the contract that the grantee
may have to cancel the contract at some point if additional funds are not forthcoming.
Grantees may have to include cancellation costs in the contract in the form of an advance
agreement for any program year or portion thereof canceled by the grantee (but

® - Contact Mr. John Trotta, Vice President, Purchasing/Warehousing, Chicago Transit Authority, at (312) 222-6113.
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cancellation costs are not required to be included if the contractor will accept a contract
without them). Additional information on multi-year contracting, while not binding on
grantees, is discussed in the Federal Acquisition Regulation (FAR), Subpart 17.1 - Multi-
Year Contracting.

Multiple Year Contracting - multiple year contracting is a method by which the grantee
awards a contract for a base period of one or more years, with option provisions for future
years' requirements. The base period of the contract is a firm and fully funded
requirement. Beyond the base period, the grantee uses option provisions, which may be
exercised unilaterally at the discretion of the grantee as additional funding becomes
available. There is no need for the inclusion of cancellation payments since the exercise of
the options is totally within the discretion of the grantee.

Additional information on multiple year contracting, while not binding on grantees, is
discussed in the Federal Acquisition Regulation (FAR), Subpart 17.2 - Options.

Term of Contracts — As noted above in Section 2.2.1 — Contract Period of Performance
Limitation, 49 USC § 5326(b) limits the procurement of rolling stock and replacement parts
to no more than five years under a single contract, even though delivery may take place
beyond five years from the date of the initial contract.

2.3 ANNUAL PLANNING

2.3.1 Sources and Contents

DISCUSSION

Every transit organization can carry out annual planning; large systems may maintain
multi-step planning processes with substantive documents that are carried forward from
year to year. Small systems may prepare the plan simply through preparation of a list of
known procurements at the beginning of a planning cycle (i.e., in budget preparation or in
the mandated planning process).

Purpose

A basic purpose for maintaining formal plans regarding procurements well in advance of issuing
the solicitations is to enable more deliberate and coordinated decision-making in moving forward
with the procurements and related activities. In addition, procurement planning is the best
opportunity to identify potential consolidation of procurements (e.g., several internal customers
purchasing furniture or personal computers in the same time-frame). Larger agencies may find
that procurement consolidation yields substantial savings. More specifically, an advance
procurement plan is a good way for the agency to document its compliance with paragraph 7(d)
of Circular 4220.1E which states, "Grantee procedures shall provide for review of proposed
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procurements to avoid purchase of unnecessary or duplicative items. Consideration should be
given to consolidating or breaking out procurements to obtain a more economical purchase.”

The advance procurement plan also proves useful in responding to procurement challenges. It
provides an early record of decisions that were made for business purposes before the receipt of
offers and without the possibility of competitive bias. Contracting officials should recognize that
the plan is fluid and that their customers' needs will change, but even this change can be more
orderly if the base plan has been documented. A change is simply accomplished through a plan
update, rather than being passed around by word of mouth or memorandum, which tends to
result in confusion and indecision.

Best Practices

Sources for Plans - The preparation of an advance procurement plan can begin with data already
prepared for service and financial planning purposes. Both state and local Transportation
Improvement Programs list major Federally funded projects for all modes of transportation.
While the preparation of the plans is the responsibility of the local Metropolitan Planning
Organization and the state, most transit agencies are involved in assisting with development of
the transit element of the plans, which lists their projects separately. An internal capital budget is
another source, which may have more detailed or up-to-date information on planned capital
procurements.

Although projects funded with operating funds are often smaller and the operating budget does
not usually offer as much specificity, contracting officials may be able to identify many planned
procurements from the operating budget as well. Historical usage is another valuable source for
the plan, particularly when compared to the operating budget.

Another method available to assist with preparation of the plan is to conduct a survey of internal
customers. They may provide more detail on the budgeted projects and may be able to identify
projects that are not differentiated in the budget. An annual survey of the major customers will
encourage the customers themselves to plan their needs for goods and services.

Annual procurements, which account for a great deal of activity, such as parts, fuel, and other
supplies, can be projected at most agencies based on historical need and agency-wide plans and
projects.

Plan Contents - In addition to the identity of each procurement, plans normally identify the
customer contact(s) (at medium and large agencies), time requirements, and funding sources.
Tentative start dates, publication dates, opening dates and award dates are usually based on the
type and size of the procurement contemplated. Time should be allowed for:

. preparation of a source selection plan (if not already complete or in progress),
where appropriate;
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preparation of specifications;
. assembly of the solicitation of offers;

. publication period and time for preparation of offers, including pre-bid/proposal
conference, where appropriate;

) receipt and evaluation of offers; and
. required reviews and approval actions.

Complex projects will require more time for preparing specifications. Negotiated procurements
will require more time after receipt of offers. If governing board approval is required, and the
governing board meets on a fixed schedule, time would be added for this step. In all major
procurements and cases where negotiated procurement is utilized, the planning process can
evolve into a source selection plan for each procurement.

In the case of procurement of complex systems, such as rail transit systems or advanced rail
vehicles, an advanced procurement plan concept includes planning, not only for the prototype
development, testing, and acceptance of the system, but also the life cycle support of the system,
which includes training of maintenance personnel, maintenance infrastructure, such as electronic
design diagrams and parts catalogs, long term availability of parts, and technical support.

2.3.2 Independent Grantee Cost Estimate

REQUIREMENT

FTA Circular 4220.1E, Paragraph 10 provides that grantees must perform a cost or price
analysis in connection with every procurement action, including contract modifications. The
method and degree of analysis is dependent on the facts surrounding the particular
procurement situation, but as a starting point, grantees must make independent estimates
before receiving bids or proposals.

DISCUSSION

A logical element of your annual procurement plan is a cost estimate for each major
procurement. It is normally cost-effective to have an independent cost estimate that also
satisfies the Federal requirement and to have such an estimate at some time before
receiving bids or proposals. You may obtain such estimates from published competitive
prices, results of competitive procurements, or estimates by in-house or outside estimators.

BPPM Appendix B.20 — Independent Cost Estimate Form, provides a format and guidance
for grantee in-house estimators that should be helpful. This form was developed by one
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transit agency to assist its user organizations with the development of independent cost
estimates and statements of work.

Purpose

The following are purposes of establishing a cost estimate using a method independent from the
prospective offerors in advance of the offer:

. it ensures a clear basis for the grantee's determination that the benefits of the
procurement warrant its cost;

. it provides essential procurement and financial planning information (see
"Advance Procurement Plan," above); and

) it provides a basis for price analysis, which may assist in obviating the need for a
more burdensome cost analysis.

Although it may seem self-evident that the agency has at least implicitly prepared a cost estimate
in deciding to proceed with a procurement, many projects can change in scope without clear
communication among the people responsible. For example, a management information system
for parts inventory control may seem cost-effective, but may grow during discussions to include
unanticipated electronic imaging, scanning of repair manual diagrams, unanticipated distributed
processing devices, and multi-user programming. An independent cost estimate prepared when
the agency first undertook the project could alert all involved that the project had grown beyond
the scope originally intended. A deliberate decision to reduce the scope or revise the cost
estimate can be made at each step of the project's development.

The cost estimate is essential information for procurement planning. It gives the contracting
official some indication of the complexity of the project and the degree of investment that
offerors will want to make in the procurement process, thus allowing planning of procurement
time and personnel. It is also the basis for determining which procurement procedures apply to
the project. If the cost estimate exceeds $100,000, for example, a competitive solicitation is
normally required. (State or local requirements may be stricter.) Similarly, certification and
bonding requirements imposed by Federal regulations are triggered based on the value of the
contract. (See "Methods of Procurement” FTA Circular 4220.1E, § 9; "Bonding Requirements,”
8§ 11; "Buy America" Master Agreement 8§ 14 (a); "Debarment and Suspension” Master
Agreement § 3 b.) However, the application of these and most other requirements depends not
on the cost estimate, but on the contract amount.

A final purpose of the independent cost estimate is for price analysis. Either a cost or price
analysis is required for every contract and every change order so that the essential objective of a
reasonable price is assured. The adequacy of the price or cost analysis is a critical responsibility
of the contracting official. In many contract awards the bids alone may be adequate to assure a
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reasonable price. However, in all negotiated procurements, most contract changes, sealed bids
where price competition was not sufficient, and non-competitive awards, further analysis is
required. An independent cost estimate prepared before receipt of offers is invaluable in these
circumstances. The estimate alone may, if prepared with sufficient detail and reliability in the
contracting official's judgment, be sufficient to determine whether the price is reasonable. It will
at least supplement other pricing data in making the determination. Because cost analysis can be
time consuming, expensive, and raise disputes, the availability of an independent pre-bid
estimate, which allows for price analysis and obviates cost analysis, is worth material pre-bid
effort.

In these circumstances, it is essential that the grantee’s cost estimate be developed independently
from the offerors’ pricing submissions. If a bus purchase is being prepared, for example, the
prospective offerors should not be relied upon for the independent cost estimate, except in the
form of prior bids submitted with adequate competition.

Any price analysis or data collection performed after receipt of the offers, in addition to
consuming valuable time during the limited validity of the offers, will not be as probative as data
collected before the receipt of the offers. An independent cost estimate prepared before the
receipt of the offers does not raise the question of whether the particular data and analysis was
consciously or unconsciously intended to justify the award.

Best Practices

Construction - In some cases, cost estimates may be difficult to obtain or may lie outside the
competence of agency personnel. In the case of construction projects, a design firm may already
be under contract and may perform this service. In some cases, the agency's in-house personnel
who have participated in design or past construction efforts may be the most professional and
reliable cost estimators.

Supplies and Equipment - Equipment estimates can often be prepared from published price lists
or from past competitive procurements updated with inflation factors. Grantees may find
relevant pricing data by contacting other agencies that obtained competitive bids for the same
equipment or supplies. In the case of specialized equipment, care must be taken that the source
of the estimates is not disproportionately obtained from one supplier.

Services - Professional services often range widely in both price and quality, and are often being
acquired precisely because the agency personnel are unfamiliar with the subject matter.
Therefore, your in-house personnel may not be qualified to estimate the cost of a major
professional service contract. In these cases, it may be worth obtaining a professional cost
estimate by a firm not interested in the final procurement. Other grantees are a valuable source
of cost estimating information if they have undertaken similar projects. The contracting official
should obtain and, when appropriate, update the independent cost estimate in the manner best
suited to the circumstances of the particular procurement. Because reasonable price is a key
objective of every procurement, and is also a critical Federal interest in Federally funded
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procurements, an independent cost estimate should be prepared for every action before offers are
received.

2.4 SOURCE SELECTION PLAN

2.4.1 File Documentation

REQUIREMENT

FTA Circular 4220.1E, Paragraph 7.i - Written Record of Procurement History requires
grantees to maintain records detailing the history of a procurement. As a minimum, these
records shall include:

e The rationale for the method of procurement;
e Selection of contract type;

e Reasons for contractor selection or rejection; and

e The basis for the contract price.

DISCUSSION

A properly documented procurement file provides an audit trail from the initiation of the
acquisition process to the beginning of the contract. The file provides the complete
background, including the basis for the decisions at each step in the acquisition process. A
well-documented file speaks for itself, without need of interpretation from the contract
administrator. A well-documented file also supports actions taken, provides information
for reviews and investigations, and furnishes essential facts in the event of litigation or
legislative inquiries.

Purpose

Documents recording the key steps in each procurement are important for a number of reasons,
including the following:

e You are taking legally and financially significant actions on behalf of your agency
and the public. Information relating to these actions needs to be readily retrievable in
the event that contract personnel are personally unavailable or their memory is not
precise enough to assist the agency in moving forward with the administration of its
program. You may routinely expect your colleagues to take actions based on the file.

e The key steps in a procurement, including those listed under "Requirement,” above,
are frequently material elements in financial (e.g., payment or withholding)
determinations or legal disputes. Written documentation will have great value to your
agency under those circumstances.
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e The agency’s process may be reviewed, audited, and/or may be the subject of
in-depth investigation. This documentation is the history of the public procurement.
Many hours of reconstructing events and decisions, stretching memories, and
evaluating scenarios can be saved with a concise file that factually answers the
questions typically raised.

o Finally, you reduce the likelihood of additional supervision or burdensome
restrictions being placed on your agency or your procurement process with concise
documentation of the decisions you are making.

Many procurement reviews, while finding few problems with the underlying decisions or
procurement results, may reach negative conclusions and make unwanted recommendations
simply because well considered decisions were not well documented. Noting briefly why you
did what you did may help you and your agency, as well as satisfy the requirements of the “Third
Party Contracting Requirements” Circular.

Best Practices
Where appropriate, the procurement documentation file should contain:

e Purchase request, acquisition planning information, and other pre-solicitation
documents;

o Evidence of availability of funds;

o Rationale for the method of procurement (negotiations, formal advertising);

o List of sources solicited;

e Independent cost estimate;

e Statement of work/scope of services;

e Copies of published notices of proposed contract action;

e Copy of the solicitation, all addenda, and all amendments;

e Liquidated damages determination;

e An abstract of each offer or quote;

e Contractor's contingent fee representation and other certifications and representations;

e Source selection documentation;

e Contracting Officer's determination of contractor responsiveness and responsibility;

e Cost or pricing data;
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o Determination that price is fair and reasonable including an analysis of the cost and
price data, required internal approvals for award;

¢ Notice of award;

o Notice to unsuccessful bidders or offerors and record of any debriefing;

e Record of any protest;

e Bid, Performance, Payment, or other bond documents, and notices to sureties;
e Required insurance documents, if any; and

e Notice to proceed.

Purchase order forms (electronic or manual) and standard files for small purchases can be
designed to make the recording of most of the relevant data for small purchases automatic. Bid
and proposal files, particularly if you use sealed bids under $100,000 can also be standardized to
facilitate recording the appropriate data. For larger procurements, there are often memoranda or
correspondence that, if assembled in the file, address many of the key issues.

The procurement file and the contract administration file can be coordinated by standard
practice, so that nothing between bid opening (or proposal receipt) and notice of award is
omitted.

2.4.2 Full and Open Competition

2.4.2.1 Full and Open Competition Principle

REQUIREMENT

FTA Circular 4220.1E, Paragraph 8.a requires all procurements to be conducted in a manner
providing full and open competition. This requirement finds its way into Paragraph 9.h of the
Circular which limits the use of noncompetitive contract awards to those situations when the
award of a contract is infeasible under small purchase procedures, sealed bids, or competitive
proposals and at least one of several specifically named circumstances are present. Thus,
contracts with a value of more than $100,000 shall be awarded by sealed bid or competitive
negotiation unless there is an explicit exception.

FTA Circular 4220.1E, Paragraph 8.a considers the following practices to be restrictive of
competition:

e Unreasonable requirements placed on firms in order for them to qualify to do
business;

e Unnecessary experience and excessive bonding requirements;

o Noncompetitive pricing practices between firms or between affiliated companies;
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¢ Noncompetitive awards to any person or firm on retainer contracts;
o Restrictive use of brand names;

e Any arbitrary action in the procurement process; and

e Geographic preferences ©

DEFINITIONS

Competition - The process by which two or more vendors attempt to secure the business of a
third party by the most favorable price, quality, and service.

Exclusionary - Tending to limit competition for reasons other than business or bona fide policy
goals, such as price, quality, and service.

DISCUSSION

Full and open competition is the guiding principle of procurement requirements and
practices. You constantly seek to permit and encourage meaningful interest and offers
from all entities. Your practices should be selective or rule out offerors only for business
reasons (cost, quality, and delivery). Because it is often easier not to accommodate a
potential new offeror, and easier to deal with fewer entities, you must vigilantly cultivate
ways to increase competition at reasonable expense.

Purpose

The principle of full and open competition has one primary and two secondary purposes. The
primary purpose is to obtain the best quality and service at minimum cost. In other words, to get
the best buy. The secondary purposes are to guard against favoritism and profiteering at public
expense, and to provide equal opportunities to participate in public business to every potential
offeror.

Best Buy - The primary purpose of free and open competition is to obtain for your customers
(and the passengers, funding partners, and local community or other vested interest) the optimum
combination of cost with goods and services. The most cost-effective procurement, the greatest
value, and the best buy are all related terms. The premise is that suppliers competing with each
other will make efforts to optimize the price and quality for you, even though it minimizes their
profit percentage.

b . Geographic preference is permitted in certain narrow situations, including principally where part of a legal
licensing requirement and for architects and engineers; FTA Circular 4220.1E § 8.b.
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A countervailing view is that having to compete increases the cost of the goods and services.
Some offerors will state, "If I can have a sole source contract, | can hold the cost down for you."
This is a short-term perspective that is destructive in the long run. Even if a lower price can be
obtained in isolated circumstances, the odds are that in most cases you can obtain a better buy
through open competition. As in all procurement practices, you can also benefit in the long run
from establishing a highly consistent expectation on the part of your suppliers; they will compete
more cost-effectively and with less difficulty, if they are confident that free and open
competition is your consistent practice. To succeed, you should diligently root out the tendency
to pursue false, short-term economies of limiting competition in favor of free and open
competition.

A provocative assertion is that, "A unique characteristic of good public purchasing is the
underlying principle that more importance is ultimately attached to the ways and means of
obtaining prices than to prices themselves." © Whether this is true or whether the best buy is
more important than the means of procurement, it is certainly true that you may be the voice in
your transit system for protecting procurement principles, particularly the principle of free and
open competition, against the occasional short-sighted views of your customers.

Favoritism and Profiteering - The concern that suppliers or public agents may profit unjustly at
public expense through poor procurement practices is a constant theme in the history of
government procurement. While eliminating unjust gains does serve to achieve the best price,
the acute concern that suppliers or pubic officials may exploit public procurements for their own
gain at public expense is of great significance and plays a major role in the public's overall
confidence in a transit operating entity.

Offerors' Opportunity - Scrupulously fair treatment of all offerors will foster the most
satisfactory relations with the offerors in the long run. Similarly, a firm expectation of free and
open competition is generally valued by the supplier community. However, there can be
circumstances where a supplier's right to participate is at odds with the procuring agency's
interest in the best buy. Examine the case of failure of a delivery agency or the postal service to
deliver a proposal document. Although missing the proposal deadline was not the fault of the
proposer, its right to participate in public business does not prevail over the procuring agency's
interest in proceeding with public business. Indeed, in some jurisdictions, a disappointed bidder
has no standing to enforce the competitive procurement laws. However, to the extent Federal
precedents apply to your procurement, your offerors have an implied contract of fair-dealing
during the procurement process. 2 So while your primary goal is the best buy, and an offeror
may have no vested right to participate nor vested profit interest in the possibility of

" - The Council of State Governments, National Association of State Purchasing Officials, Law Enforcement
Assistance Administration, and Peat Marwick Mitchell & Co., State and Local Government Purchasing (1975) p.
6.2.

8 _ United States v. John C. Grimberg Co., 702 F.2d 1362, 1367 (Fed. Cir. 1983) (in banc).
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participating, the offeror does have a right to fair dealing during the solicitation and selection
process. To the extent that it is not inconsistent with the best buy, you will want to treat all
potential offerors as fairly as possible.

Best Practices
The following are illustrative of practices you can undertake to advance competition.
Partner Information - You can undertake outreach programs with your supplier partners by

preparing brochures that give background information about your agency and contain assistance
in the most practical ways to identify opportunities to do business with your agency.

Partner Treatment - You can establish an ethic in your organization of treating suppliers as
partners in the delivery of transit service. Everything from the telephone manner of agency staff
to the consideration shown in arranging conferences and presentations can contribute to an
increase in competition.

Advertisement - A traditional practice to increase competition, and still one of the most
meaningful, is widespread advertising to the extent practical. Developing economical means to
widen access to your procurement advertisements, such as use of the internet and private bid
room services, is an area worthy of continual review and effort.

2.4.2.2 Restraints on Competition

2.4.2.2.1 Brand Names

REQUIREMENT
FTA Circular 4220.1E Paragraph 8.a. requires:

"All procurement transactions will be conducted in a manner providing full and open
competition. Some of the situations considered to be restrictive of competition
include, but are not limited to . . . Specifying only a ‘brand name’ product instead of
allowing “an equal’ product to be offered without listing its salient characteristics.”

Paragraph 8.c. requires:
"...All solicitations shall:
(1) Incorporate a clear and accurate description of the technical requirements for the
material, product, or service to be procured. Such description shall not, in competitive

procurements, contain features that unduly restrict competition....

... When it is impractical or uneconomical to make a clear and accurate description of
the technical requirements, a ‘brand name or equal’ description may be used as a
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means to define the performance or other salient characteristics of a procurement. The
specific features of the named brand which must be met by offerors shall be clearly
stated.”

DEFINITIONS

Approved Equal - An item or service which has been approved by the procuring agency as equal
to the brand name item originally specified.

Salient Characteristics - Those qualities of an item that are essential to ensure that the intended
use of the item can be satisfactorily realized. The term is mainly used in connection with a
brand-name-or-equal description, which should set forth those salient physical, functional, or
other characteristics of the referenced product that an equal product must have in order to meet
the Authority's needs.

Brand Name - A name of a product or service that is limited to the product or service produced
or controlled by one private entity or by a closed group of private entities. Brand hames may
include trademarks, manufacturer names, or model names or numbers that are associated with
only one manufacturer.

Design Specifications - Specifications based on the design of a product or service. Typical
design specifications may include dimensions, materials used, commonly and competitively
available components, and non-proprietary methods of manufacturing.

Performance Specifications - Specifications based on the function and performance of a product
or service under specified conditions, preferably conditions that can be reproduced for testing
purposes. Performance specifications may include useful life, reliability in terms of average
intervals between failure, and capacity.

DISCUSSION

Brand names (e.g. ""Motorola Metrocom," ""Webasto Heater'") are among the most
restrictive types of specification. Design and performance specifications are the preferred
alternatives. However, in some cases using sealed bids, you may not be able to ensure you
will receive an acceptable product without mentioning a brand name. (In negotiated
procurements this is less often necessary because a performance or design specification can
be used and the proposed brands can be reviewed during negotiations.) If you must use a
brand name in your specification, you can still allow bidders to substitute an equal product
with a different brand name. You may reserve the right to determine whether a particular
brand or model is equal to the one you specified. If you use a brand name and allow equal
brands, you must also specify the salient characteristics of the specified brand that will be
among the criteria used in determining whether a suggested substitute is equal to the
specified brand or not.
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If a grantee believes that a specific brand name must be used in a specification and that it
cannot accept any alternative product; i.e., it cannot allow a vendor to propose “an equal”
product, the grantee must process this as a sole source (non-competitive) procurement
action through the proper approving officials within the grantee’s organization prior to
release of the solicitation.

Purpose

The restriction on brand names serves the central purpose of maximizing free and open
competition to obtain the best buy. If you specify a brand name with no opportunity for
substitution, the original supplier of the brand name has an effective monopoly. This results in
exorbitant prices and cessation of innovation and product development. In complex equipment
and construction contracts where a large number of components are specified, the use of brand
names can be even more restrictive than in procurement of individual units because the
proliferation of brand names discourages the prime contractor from considering substitutes
which might contribute to a more cost-effective end product. Therefore, in the long run, you will
get the best buy if you avoid the use of brand names as much as possible.

In procuring complex systems, however, such as rolling stock and electronic systems, where
reliability or other performance standards are mission critical to your transit service, you and
your customers may not be able to specify a component in terms of design or performance and
still ensure that your lowest responsive and responsible bidder will offer you a satisfactory
component. In these cases, some price and quality competition can be preserved by allowing the
substitution of equal items with other brand names. If you are the one who will determine which
brand names are equal to the one specified, then you have not sacrificed any control over the
quality of the product. This competition by substitution is facilitated by listing the salient
characteristics, such as you would use if you used a design or performance specification, (e.g.,
"10-year life under varying voltage conditions of transit bus electrical systems"), so that bidders
will be able to judge which brands may be equal to the specified brand.

Best Practices

Design and Performance Specifications - You can work with your customers to see if brand
names can be removed from the specification by substituting design or performance
specifications. Like many of the qualities of fully open and competitive procurement practices,
this is an effort that may seem over-zealous under the time pressure of a specific procurement,
but you can constantly seek to remove restrictions and improve the competitiveness of your
procurement processes so that you generally achieve the best buy. If adequate design and
performance specifications cannot be prepared, listing several acceptable brand names is far
better than specifying just one.

"Or Approved Equal” - Whenever brand names are used, there are several ways you can clarify
beyond a doubt that the brand name is used merely as a specification and not as a statement of a
preference for the specific product specified. One way is to include a phrase such as "or equal,"
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"or approved equal,” or "similar in design, construction and performance" with the brand name.
Many standard equipment and construction documents also contain a clause in the general
provisions that states that even if the phrase "or approved equal” is inadvertently omitted, it is
implied after any brand name. If you specify "or equal," you shall clearly set forth those
minimum essential characteristics and standards to which the material, product or service must
conform if it is to satisfy its intended use. 2

Some of the onus of restriction is lifted for a large volume of transit procurements by the “Third
Party Contracting Requirements” Circular's sanction for noncompetitive procurement of
associated capital maintenance items from the original equipment manufacturer. The Circular
states:

Procurement by noncompetitive proposals may be used only when the award of a
contract is infeasible under small purchase procedures, sealed bids, or competitive
proposals and at least one of the following circumstances applies: (e) the item is an
associated capital maintenance item as defined in 49 U.S.C. § 5307(a)(1) that is
procured directly from the original manufacturer or supplier of the item to be replaced.’

The Circular requires, however, that "the grantee must first certify in writing to FTA; (a) that
such manufacturer or supplier is the only source for such item; and (b) that the price of such item
is no higher than the price paid for such item by like customers.” &

Approval Process - If you have listed enough salient characteristics and the brand name is an
insignificant factor in the overall procurement, you may simplify the procurement by not
requiring approval. The contractor would then have the right to substitute a product. The
ultimate determination of whether the substitute was equal to the brand specified, if contested,
would be through the dispute resolution process culminating in the courts.

The better practice, however, is to provide an approval process, preferably prior to bid opening,
so that bidders, in finalizing their bids will be confident about their right to substitute a brand
they consider to be more cost-effective than the one specified. This will also give you
confidence about the product or service you will receive. (Brand names may be used in
competitive negotiation for complex systems, but the approval process need only require
approval prior to award rather than at proposal submission. Approval of equal brands is usually
simply a part of the discussions or negotiations.) You will want to avoid requiring bidders to wait

° . FTA Circular 4220.1E § 8.c.(1).
°_ FTA Circular 4220.1E § 9.h.(1).

1.
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until after award to obtain approval, because a disapproval at that time may place a bidder (now
contractor) in financial jeopardy and may prompt litigation.

If you want to require pre-bid approval, the solicitation can specify a time and format for
requesting approval of equal brands. Typically, this is the same time and format used for
requesting other changes in the specifications.

Approve requests for substitution whenever you determine that the offered product is equal in all
material respects to the products referenced. Offers need not be rejected because of minor
differences in design, construction, or features, which do not affect the suitability of the product
for its intended use.

Determinations typically identify, or incorporate by reference, identification of the specific
products, which the contractor is to furnish. Such identification can include any brand name,
make or model number, and descriptive material. You may want to issue your determination,
particularly any approval, to all bidders by addendum or as your procedures provide. (In some
competitive negotiations where early and open discussion of creative integration of substitute
brands is important, issuance of approvals to competing proposers is considered to constitute
leveling the playing field, which would discourage open negotiations. You can consider keeping
design innovations confidential but issuing approval of equal brand names to all proposers.) As
with other substantive addenda to a solicitation, consider extending the bid period if the
approvals are issued shortly before the scheduled bid opening, to allow all bidders to take
advantage of the information prior to the bid opening.

Even if you have a pre-bid approval process, a contractor can normally request additional
approvals after award. Consider clarifying in your solicitation that the contractor who waits until
after award proceeds at its own risk.

2.4.2.2.2 Written Standards of Conduct and Conflicts of Interest: Personal and
Organizational

Written Standards of Conduct

REQUIREMENT

49 CFR § 18.36(b)(3) establishes for the Department of Transportation the government-wide
requirement that state and local government grant recipients must have written standards of
conduct for procurement personnel.

Grantees and sub-grantees will maintain a written code of standards of conduct
governing the performance of their employees engaged in the award and administration
of contracts. No employee, officer or agent of the grantee or sub-grantee shall
participate in selection, or in the award or administration of a contract supported by
Federal funds if a conflict of interest, real or apparent, would be involved. Such a
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conflict would arise when: (1) The employee, officer or agent, (ii) Any member of his
immediate family, (iii) His or her partner, or (iv) An organization which employs, or is
about to employ, any of the above, has a financial or other interest in the firm selected
for award. The grantee's or sub-grantee's officers, employees or agents will neither
solicit nor accept gratuities, favors or anything of monetary value from contractors,
potential contractors, or parties to sub-agreements. Grantee and sub-grantees may set
minimum rules where the financial interest is not substantial or the gift is an unsolicited
item of nominal intrinsic value. To the extent permitted by State or local law or
regulations, such standards or conduct will provide for penalties, sanctions, or other
disciplinary actions for violations of such standards by the grantee's and sub-grantee's
officers, employees, or agents, or by contractors or their agents. The awarding agency
may in regulation provide additional prohibitions relative to real, apparent, or potential
conflicts of interest.

49 C.F.R. Sec. 19.42 imposes the same requirement for institutions of higher education,
hospitals and other non-profit organizations.

The recipient shall maintain written standards of conduct governing the performance of
its employees engaged in the award and administration of contracts. No employee,
officer, or agent shall participate in the selection, award, or administration of a contract
supported by Federal funds if a real or apparent conflict of interest would be involved.

Such a conflict would arise when the employee, officer, or agent, any member of his or
her immediate family, his or her partner, or an organization which employs or is about
to employ any of the parties indicated herein, has a financial or other interest in the
firm selected for an award. The officers, employees, and agents of the recipient shall
neither solicit nor accept gratuities, favors, or anything of monetary value from
contractors, or parties to sub-agreements. However, recipients may set standards for
situations in which the financial interest is not substantial or the gift is an unsolicited
item of nominal value. The standards of conduct shall provide for disciplinary actions
to be applied for violations of such standards by officers, employees, or agents of the
recipient.

Paragraph 7.c of FTA Circular 4220.1E implements this requirement for FTA grant recipients:

Grantees shall maintain a written code of standards of conduct governing the
performance of their employees engaged in the award and administration of contracts.
No employee, officer, agent, immediate family member, or Board member of the
grantee shall participate in the selection, award, or administration of a contract
supported by FTA funds if a conflict of interest, real or apparent would be involved.

Such a conflict would arise when any of the following has a financial or other interest
in the firm selected for award:
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1. The employee, officer, agent, or Board member,

2. Any member of his/her immediate family,

3. His or her partner, or

4. An organization that employs, or is about to employ, any of the above.

The grantee's officers, employees, agents, or Board members will neither solicit not
accept gifts, gratuities, favors, or anything of monetary value from contractors,
potential contractors, or parties to sub-agreements. Grantees may set minimum rules
where the financial interest is not substantial or the gift is an unsolicited item of
nominal intrinsic value. To the extent permitted by state or local law or regulations,
such standards of conduct will provide for penalties, sanctions, or other disciplinary
action for violation of such standards by the grantee's officers, employees, or agents, or
by contractors or their agents.

Conflicts of Interest: Personal and Organizational

REQUIREMENTS

As an ethics requirement, Section 3(a) of the FTA Master Agreement requires the written
standards of conduct to encompass both personal and organizational conflicts of interest and
defines them as follows:

1. Personal Conflicts of Interest. The Recipient's code or standards of conduct shall
prohibit the Recipient's employees, officers, board members, or agents from
participating in the selection, award, or administration of a third party contract or
sub-agreement supported by Federal funds if a real or apparent conflict of interest
would be involved. Such a conflict would arise when any of the following parties
has a financial or other interest in the entity selected for award: (a) an employee,
officer, board member, or agent; (b) any member of his or her immediate family; c)
his or her partner; or (d) an organization that employs, or intends to employ, any of
the above.

2. Organizational Conflicts of Interest. The Recipient's code or standards of conduct
must include procedures for identifying and preventing real and apparent
organizational conflicts of interest. An organizational conflict of interest exists
when the nature of the work to be performed under a proposed third party contract
or sub-agreement may, without some restrictions on future activities, result in an
unfair competitive advantage to the third party contractor or sub-recipient or impair
its objectivity in performing the contract work.
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49 CFR § 18.36(c)(v) and 49 CFR § 19.43 prohibit organizational conflicts of interest as
restrictive of competition. Section 19.43 further states as follows:

All procurement transactions shall be conducted in a manner to provide, to the
be alert to organizational conflicts of interest as well as noncompetitive practices

among contractors that may restrict or eliminate competition or otherwise restrain
trade. In order to ensure objective contractor performance and eliminate unfair

recipient's interest to do so.

40 CFR 8 1506.5(c) concerns the engagement of a consultant for the preparation of an
environmental impact statement. It states the following:

be prepared directly by or by a contractor selected by the lead agency or where
appropriate under Sec. 1501.6(b), a cooperating agency. It is the intent of these
regulations that the contractor be chosen solely by the lead agency, or by the lead
agency in cooperation with cooperating agencies, or where appropriate by a
cooperating agency to avoid any conflict of interest. Contractors shall execute a

statement prior to its approval and take responsibility for its scope and contents.

agency.

maximum extent practical, open and free competition. The recipient [[Page 167]] shall

competitive advantage, contractors that develop or draft specifications, requirements,
statements of work, invitations for bids and/or requests for proposals shall be excluded
from competing for such procurements. Awards shall be made to the bidder or offeror
whose bid or offer is responsive to the solicitation and is most advantageous to the
recipient, price, quality and other factors considered. Solicitations shall clearly set forth
all requirements that the bidder or offeror shall fulfill in order for the bid or offer to be
evaluated by the recipient. Any and all bids or offers may be rejected when it is in the

Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any
environmental impact statement prepared pursuant to the requirements of NEPA shall

disclosure statement prepared by the lead agency, or where appropriate the cooperating
agency, specifying that they have no financial or other interest in the outcome of the
project. If the document is prepared by contract, the responsible Federal official shall
furnish guidance and participate in the preparation and shall independently evaluate the

Nothing in this section is intended to prohibit any agency from requesting any person to
submit information to it or to prohibit any person from submitting information to any

DISCUSSION

A Why Conflicts of Interest Pose a Problem

Every citizen is entitled to have confidence in the integrity of government. Therefore, when
using public funds for the purchase of goods or services, each FTA grantee must prevent its
personnel from taking any action that might result in -- or even create the appearance of -- a
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personal or organizational conflict of interest. Avoiding conflicts of interest, through the
implementation of written standards of conduct, benefits the grantee in many ways and leads to a
more efficient and credible organization, while failure to deal with conflicts may not only
adversely impact the project itself but may also jeopardize the grantee’s ability to receive or
retain federal funds. %2

B. Responsibility of Grantee

The grantee is responsible for avoiding both personal and organizational conflicts of interest.
Thus, grantees should be vigilant in preventing and mitigating possible conflicts.

C. Standards of Conduct

Each grantee must have written standards of conduct governing the performance of its personnel
involved in the selection, award and/or administration of contracts. 23 The standards must
prohibit the grantee's or sub-grantee's officers, employees or agents from soliciting or accepting
gratuities, favors or things of monetary value from contractors, potential contractors, or parties to
sub-agreements. The standards may contain minimum rules where the financial interest is not
substantial or the gift is an unsolicited item of nominal intrinsic value. To the extent permitted by
State or local law or regulations, the standards should provide for penalties, sanctions, or other
disciplinary actions for violations of such standards by the grantee's and sub-grantee's officers,
employees, or agents, or by contractors or their agents. These written standards must prohibit
personal and organizational conflicts of interest, real and apparent.

D. Personal Conflicts of Interest

Personal Conflict of Interest: A personal conflict of interest arises when one of the grantee’s
employees (including contractor employees), officers, board members, or agents (including
outside consultants) involved in the selection, award or administration of a third party contract or
sub-agreement  supported by Federal funds -- or a member of his or her immediate family,
partner, or outside employer or prospective employer -- has a financial interest in the entity

12 _ FTA Master Agreement Sections 3(a) and 3(a)(1); 49 CFR § 18.36(3); FTA Circular 4220.1E Paragraph 7(c). In
addition, many state and local jurisdictions have laws and regulations, which address both the conduct of public
employees and the relationship between public entities and private businesses. These vary in nature, and may
impose both civil and criminal sanctions on violators.

13 _ See FTA Master Agreement Section 3(a)(1).

1 _ This interpretation applies to both subcontractors and general contractors providing procurement-related services
to a grantee.
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selected, or competing, for the contract. £ A personal conflict of interest also arises where any
grantee employee, officer, board member, or agent solicits or accepts gifts, gratuities, favors, or
anything of monetary value from a contractor, potential contractor, or party to a sub-agreement.®
In addition, a personal conflict of interest arises where any such person uses his position, or non-
public information gained during his work for the grantee, for personal gain, including gain
inuring to an immediate family member, partner, or current or potential employer. These
scenarios can result in potential organizational conflicts for employers, or personal conflicts of
interest for the individual.

E. Organizational Conflicts of Interest

Organizational Conflict of Interest: An organizational conflict of interest occurs where -
because of other activities, financial interests, relationships, or contracts - a contractor is unable,
or potentially unable, to render impartial assistance or advice to the grantee; the contractor’s
objectivity in performing the contract work is or might be impaired; or a contractor has an unfair
competitive advantage. *’ Organizational conflicts of interest can cause two distinct problems:
bias and unfair competitive advantage. 18

15 _ A personal conflict also arises where a person whose financial interests are attributed to the employee has a
conflict — either because that person is an employee, prospective employee, officer, director, or agent of a contractor
or competing entity, or because that person has a financial interest in the contractor or competing entity. The
financial interests of the following are attributed to an employee: a member of the employee’s immediate family,
his partner, or his outside employer or prospective employer. FTA Circular 4220.1E Paragraph 7(c).

16 . See FTA Circular 4220.1E Paragraph 7(c); 18 CFR § 18.36(3)(iv); FTA Master Agreement Section 3(a).
However, “[t]he Recipient may set minimum rules where the financial interest is not substantial, or the gift is an
unsolicited item of nominal intrinsic value.” FTA Master Agreement Section 3(a); see also FTA Circular 4220.1E
Paragraph 7(c); 18 CFR § 18.36(3)(iv). These are known as “de minimus” gifts, and do not result in either a real or
apparent conflict of interest. For FTA and other Federal employees, the level is set at $20 per occasion, with a
maximum of $50 per calendar year from the same source (including affiliates). In many cases, however, the best
response to a gift offered is a simple, “Thank you, but no thank you.” Section 3(a) of the FTA Master Agreement
requires that grantees include in the standards of conduct penalties, sanctions, or other disciplinary actions for
violations of the code, to the extent permitted by state or local law.

7 _ See FTA Circular 4220.1E Paragraph 8(a)(5). The Federal Acquisition Regulations also provide a helpful
definition of organizational conflict of interest: “Organizational conflict of interest means that because of other
activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance
or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise
impaired, or a person has an unfair competitive advantage.” 48 CFR § 9.501.

18 _ Generally, an organizational conflict arises because a person or entity has or appears to have loyalties to, or a
financial interest in, two organizations that may have competing or differing interests from each other -- one of them
being the grantee. For example, an organizational conflict would arise if an employee or a consultant serves as a
member of a public or quasi-public body with regulatory authority over a project or has a stake in its outcome. This
arises most often where architects sit on design review or zoning boards.
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Bias arises when a contractor is placed in a situation where it may have an incentive to distort its
advice or decisions. Whenever the grantee is awarding a contract that involves the rendering of
advice, the grantee must consider whether there exists the potential for a conflict of interest on
the part of the contractor rendering the advice. 22

Unfair competitive advantage occurs when one contractor has information not available to other
contractors in the normal course of business. For example, an unfair competitive advantage
would occur when a contractor developing specifications or work statements has access to
information that the grantee has paid the contractor to develop, or information which the grantee
has furnished to the contractor for its work, when that information has not been made available
to the public. Because this information enhances the contractor’s competitive position in the
procurement process, it represents an unfair competitive advantage over the other offerors. One
solution to this problem is to fully disclose all information to all prospective offerors for a
reasonable period of time prior to the grantee’s receipt of proposals for the follow-on work.
Another example where an unfair competitive advantage might arise is where a contractor is
allowed to write specifications or statements of work around its own or an affiliate’s corporate
strengths or products and then compete for a contract based on those specifications. The grantee
can prevent such an unfair advantage by placing reasonable restrictions or even a prohibition on
the contractor’s involvement in the subsequent procurement. If an individual employee has
access to inside information, a possible solution would be to wall off that employee, so he cannot
give his employer an unfair competitive advantage. Grantees should exercise care that
specifications do not provide an unfair competitive advantage to any party. Grantees should
also be alert to affiliations among contractors that might give one contractor an unfair
competitive advantage over others.

Note: A competitive advantage is not always unfair. A contractor may have a fair competitive
advantage by virtue of its prior experience, its expertise, its more efficient operations, etc.
Occasionally an incumbent contractor may have what appears to be an insurmountable
competitive advantage by virtue of its previous work for the grantee. An advantage of this type
may not necessarily be unfair.

F. The “Appearance of Conflict” Standard

As stated above, FTA rules prohibit conflicts of interest -- both real and apparent. This rule
applies to both personal and organizational conflicts of interest. Thus, each grantee’s written
code of conduct must prohibit real and apparent conflicts, not just actual conflicts of interest. The
grantee should utilize the “reasonableness” standard to determine whether an “apparent” conflict

19 _ Federal transit law requires grantees to award contracts through a process of full and open competition.
Organizational conflicts of interest that give any party an unfair competitive advantage impede full and open
competition, and thus are considered “restrictive of competition” under Paragraph 8(a)(5) of FTA Circular 4220.1E.
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of interest exists: Would a reasonable person with all the material facts believe there appears to
be a conflict?

G. Environmental Consultants

The Council on Environmental Quality (CEQ) has enacted regulations that address the use of
consultants in the environmental process. 22 These regulations are intended to prevent
contractors who are hired to study alternatives and potential environmental impacts of proposed
projects from presenting and profiting from biased recommendations.

The CEQ regulation at 40 CFR Section 1506.5 “prohibits a person or entity from entering into a
contract with a federal agency to prepare an environmental impact statement (EIS) when that
party has at that time and during the life of the contract pecuniary or other interests in the
outcomes of the proposal. Thus, a firm which has an agreement to prepare an EIS for a
construction project cannot, at the same time, have an agreement to perform the construction, nor
could it be the owner of the construction site.” See “Guidance Regarding NEPA Regulations,”
48 Fed. Reg. 34263 (July 18, 1983). FTA recognized this principle in the bid protest case of
JMA v. LACMTA, MTA RFP #PS-4310-0964 (2001), holding as follows: “FTA understands
the CEQ regulations to prohibit an EIS contractor from being awarded a contract that includes
work dependent upon the completion of the EIS and issuance of a ROD.”

CEQ rules do not prohibit a consultant responsible for preparing an EIS from submitting a
proposal on work connected with the project after the completion of the EIS. Indeed, in
guidance offered by the CEQ, the Council expressed concern that “some agencies have been
interpreting the conflicts provision in an overly burdensome manner.” See “Guidance Regarding
NEPA Regulations,” 48 Fed. Reg. 34263 (July 18, 1983). The Council explained that, “[i]n
some instances, multidisciplinary firms are being excluded from environmental impact statement
preparation contracts because of links to a parent company which has design and/or construction
capabilities. Some qualified contractors are not bidding on environmental impact statement
contracts because of fears that their firm may be excluded from future design or construction
contracts.... The result of these misunderstandings has been reduced competition in bidding for
EIS preparation contracts, unnecessary delays in selecting a contractor and preparing the EIS,
and confusion and resentment about the requirement.” Thus, the Council does not prohibit an
EIS contractor from bidding on work connected with the project after the contractor has
completed all performance required for the EIS, but it does prohibit situations where the
contractor has an interest in the outcome of the EIS “at that time or during the life of” the EIS
contract.

2 _ Mergers and acquisitions have had a strong effect on contracts in the environmental area, thus warranting a
separate discussion of this topic.
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H. Insisting on Impartiality

Each grantee is entitled to impartial advice from its consultants, based solely on what is best for
the transit system and the community, and not for the benefit of persons with conflicting
financial or other interests. For additional protection, the grantee not only should enforce its own
written standards of conduct but insist, perhaps through the use of certifications, that each of its
employees, board members, officers, or other agents (as well as contractor personnel) observe
any relevant code of professional responsibility governing his or her conduct, such as the codes
governing the conduct of lawyers, engineers, architects, planners, and accountants. Among other
things, this requirement would demonstrate to the grantee’s employees and contractors the
importance placed by the grantee on avoiding conflicts of interest.

I Grantee Decision to Proceed in Spite of Conflict of Interest.

Finally, when a grantee has done all that reasonably can be done to avoid, neutralize, or mitigate
a real or apparent conflict of interest, and if it is in the grantee’s best interest to proceed with the
contract despite the conflict, the grantee needs to document its decision. Documentation should
include what steps were taken or considered, and justification for the conclusion reached, before
proceeding with the contract. £

Best Practices

Every Agency employee involved in the award or administration of contracts must be given a
copy of the Agency's (or State's) written standards of conduct, and they should be required to
sign a statement that they are familiar with and will abide by these standards. 2 These
statements should be signed as a condition of employment. It would be well to review and sign
them again annually as part of the employee's annual performance evaluation as a means of
reinforcing the importance of ethical conduct by the Agency's employees.

In some Agencies, the General Manager has issued a memorandum to all employees
summarizing the most sensitive issues dealing with ethical conduct and emphasizing the
importance of avoiding even the appearance of conflicts of interest. One public Agency has
inserted szuSCh a memorandum into its Procurement Manual, together with the standards of
conduct. =

2L _ This is consistent with the approach used in Federal contracting as set forth in FAR 9.504(e), where a contract
can be awarded in spite of a conflict when the contracting officer determines that it is in the best interest of the
Government to do so.

22 _ Recommendation of the ABA Model Procurement Code, § R12-202.01.

2 _ BART Procurement Manual, Attachment B.



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 35

One area of particular sensitivity concerns "outside employment.” Employees must understand
what kinds of activities or outside employment (actual or prospective) are inconsistent with their
Agency responsibilities; e.g., furnishing advice or services to a firm which is bidding on or
planning to bid on a contract with the Agency, or which is doing business presently with the
Agency. One strategy employed by firms bidding on contracts is to offer employment to critical
procurement or technical personnel working on the procurement (if the firm is selected for
award). This kind of situation creates a financial conflict of interest for those employees to
whom offers have been made. Employees need to be forewarned of these and similar tactics
which they may encounter in the course of their Agency work. The Agency may want to
conduct training sessions for all Agency personnel doing sensitive work in the acquisition of
Agency equipment or services.

Many public Agencies have adopted disclosure statement requirements for certain positions.
These disclosure statements require that employees occupying designated positions within the
Agency disclose their investments in businesses which engage in certain activities related to the
business of the Agency. Reportable interests might include companies engaged in
manufacturing rail transit rolling stock and related components, transit equipment suppliers,
construction companies engaged in transit systems, etc.

The FTA Circular requires penalties, sanctions, or other disciplinary action for violation of the
standards of conduct by the grantee's employees or by contractors. The lack of explicit penalties
in grantees' procurement policies and procedures is a recurring observation made in the FTA
Procurement System Reviews. Grantees need to adopt explicit written penalties for their
employees and contractors who violate their standards of conduct.

Procedural Suggestions

The following is an outline of the steps that each grantee should consider taking before and
during the procurement process and during project administration. Conflicts also can occur even
before the pre-contracting phase begins, so grantees should always be vigilant to the possibility
of a conflict.

A THE PRE-CONTRACTING PHASE

1. Prepare Written Codes of Standards of Conduct. FTA requires that each of its
grantees maintain a written code of standards of conduct applicable to its employees (including
contractor employees), officers, board members, and agents (including outside consultants)
involved in the selection, award or administration of contracts. Each grantee should consult with
its counsel, as well as its procurement personnel, as to whether its code of conduct complies with
FTA’s requirements as set forth in Section 3 of FTA’s Master Agreement, Paragraphs 7(c) and
8(a)(5) of FTA Circular 4220.1E, Third Party Contracting Requirements, and 49 CFR § 18.36
and Part 19, as applicable. Moreover, the grantee should provide a copy of its code of conduct to
each of its employees, board members, officers, and other agents.
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2. Require Financial Disclosure Statements and/or Non-Conflict Certifications. When
determining how to deal with potential conflicts of interest, a grantee may choose “proactive”
measures, “reactive” measures, or a combination approach. “Proactive” measures are designed
to identify and prevent potential conflicts prospectively. For example, a grantee interested in
employing proactive measures should consider requiring each of its employees (and others
potentially involved in the procurement process) to file an annual disclosure statement
concerning his or her financial and employment status and that of immediate family members (to
the extent state and local law permit such a financial disclosure requirement). 2 With this
information on file, the grantee can “proactively” determine, ahead of time, whether any of its
employees (etc.) have interests in any of the potential or actual contractors on a particular
project. The grantee, for example, can run a search on the parents, subsidiaries, and affiliates of
bidders and contractors, as well as on any companies listed on employee disclosure statements,
and get a broad picture of any potential conflicts. If a conflict is discovered, the grantee can --
again, “proactively” -- wall off any employee who may have a potential conflict from a particular
project, thus avoiding the need for later action.

In some cases a grantee may require its contracting personnel (officers, board members, agents,
etc., as applicable) to submit a “non-conflict” certification on a project-by-project basis, before
that person commences work on the selection, award or administration of a contract. Such
certification would state that neither the employee (etc.) nor any member of his or her immediate
family has a financial or employment interest in any of the relevant bidders or contractors for the
procurement in question. If the employee identifies a real or apparent conflict of interest, then
the grantee can take action to mitigate it. This is a different, somewhat “reactive,” approach than
requiring annual financial disclosure statements.

There are pros and cons to both approaches. With annual financial disclosure statements, the
grantee attempts to identify and mitigate conflicts as early as possible in the procurement
process; but in order for this approach to be effective, the grantee’s reviewer must both review
the disclosure statements and perform relevant research as well as be aware of the various
corporate interconnections. An advantage of a project-specific disclosure statement is that it
serves as a regular reminder to employees of the importance of conflict avoidance, and thus may
prevent some conflicts of interest from arising in the first place. Realistically, however,
requiring disclosure statements on a project-by-project basis generally is too onerous for the
grantees that handle many procurements every year. Moreover, this somewhat “reactive”
approach puts a serious burden on the individual employee (etc.) to “self-certify” that he has no
conflict on a particular project, with the understanding that the grantee will hold him accountable
for the veracity of that certification. It is also possible that an individual employee, unaware of
the ownership or other links between prospective bidders or contractors and the financial
interests he holds, may unknowingly self-certify that no conflict exists.

24 _ Each grantee also should consult with its counsel before requiring annual financial disclosure statements to
confirm that the requirement complies with any labor agreements applicable to the grantee.
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The two approaches, however, are not mutually exclusive, and the best approach may be a
combination of proactive and reactive tools. Ultimately, each grantee must determine for itself
the preferable approach, considering the costs involved in administering its program and any
other matter the grantee deems pertinent to the decision. As indicated above, any program
requiring certifications or disclosure statements from employees also should apply those
requirements to the other categories of individuals listed in FTA Circular 4220.1E, specifically,
officers, board members, and agents, including consultants and contractors involved in the
selection, award or administration of contracts. Finally, the grantee should ask its counsel to
review the form of its financial disclosure statements or non-conflict certifications for
compliance with local, state, and federal law before they are issued.

3. Obtain Certifications of Compliance with Professional Codes of Conduct. The
grantee should consider requiring each of its employees, board members, officers, and agents to
identify in writing any code of professional responsibility governing his or her conduct, and to
certify that to the best of his or her ability he or she will comply with that code whenever
conducting business on behalf of the grantee. To be effective, such a requirement must be
coupled with a mechanism for reporting violations to the appropriate enforcement entity.

4, Prepare Written Procedures for Addressing Personal and Organizational Conflicts
of Interest. The grantees’ written procedures should establish not only a means of identifying
conflicts but also a predictable method of resolving them. For example, once a personal conflict
has been identified, mitigating measures may include creation of blind trusts, recusal or other
limits on scope of participation, procedures to allow the employee back inside the information
bubble if the conflict ends (e.g., the company that the employee owns stock in does not win the
contract), etc. The written procedures may address:

a. Responsibility for identifying potential conflicts;
b. Range of alternative actions;
C. Typical situations and the indicated response, for example:
i. Situations that may warrant advance restrictions:
- A contract for procurement evaluation services;
- A contract for advice on competing approaches;
- Acontract for technical review and project oversight services; or
ii. Situations that may warrant other conflict-mitigation measures, or even a
possible waiver, rather than a prohibition against a contractor’s participation

in the project:

- Complex design of integrated elements of a structure, piece of equipment,
or system; or
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- Successive development/design phases of innovative equipment or

systems.
d. Participation of qualified personnel in the resolution of conflicts; and
e. Review and approval of conflict resolutions.

The grantee should seek the assistance of counsel in preparing written procedures for resolving
conflicts of interest.

B. THE PROPOSAL STAGE

1. Define the Project to Avoid Potential Conflicts. Grantees should anticipate potential
conflicts and structure procurements accordingly. For example, the grantee should not allow a
company that prepares the specifications for procurement to supply the products as well. Also,
the grantee should be careful to structure the project so as to avoid conflicts among contractors
and subcontractors. For example, on a large project, the grantee could avoid possible bias by
procuring one contractor to perform the needed evaluation independently, and then initiating a
new procurement to obtain any system that may be required and excluding the first contractor
from that second competition. 2

2. Consider Advance Restrictions. When the grantee awards separate contracts on related
procurements, it might consider placing notice of an advance restriction in the solicitation where
a conflict may arise. It is far better to identify a potential conflict involving two contracts in the
first solicitation than to award the first contract and then address the conflict when awarding the
second contract. Prime contractors should be required to inform prospective subcontractors (and
to give evidence that they have done so) that the subcontractors also could be subject to the
restrictions in future contracting. This way, each bidder (prime and subcontractors) for the first
contract will be aware of the situation and can make its own choice about which contract to
pursue. When an advance restriction is desired, consider including:

« An explanation of the conflict or potential conflict;
« The nature of the proposed restriction upon future contractor activities; and

« The terms of any proposed clause and whether those terms are negotiable, depending
on the nature of the acquisition.

%_In large undertakings, this may involve multiple, related consulting, planning, design, technical oversight or
technical evaluation contracts. Grantees can work with persons experienced in the field to decide how to segment
the procurements and what restrictions to impose.



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 39

3. For Environmental Impact Statement Contracts, Comply with CEQ Regulations.
Regulations promulgated by the Council on Environmental Quality require each contractor who
develops an environmental impact statement to sign a disclosure statement (prepared by the
grantee) certifying that it has no financial or other interests in the outcome of the proposed
project. £ This requirement is intended to prevent contractors who are hired to study alternatives
and potential environmental impacts of proposed projects from presenting and profiting from
biased recommendations. Pursuant to the regulations, grantees must require the submission of a
disclosure statement in RFPs for consulting services so that such conflicts can be identified early
in the contracting process. The grantee also must comply with 40 CFR § 1506.5 and “Guidance
Regarding NEPA Regulations,” 48 Fed. Reg. 34263 (July 18, 1983), explained above in Section
G of the Discussion.

4, Consult With Legal Counsel. Before defining the scope of any project or publishing
any document describing the project, such as a statement of work, the grantee should ask its
counsel to review the project and any descriptive documentation for compliance with conflicts
rules.

C. THE SELECTION AND AWARD PHASE

1. Review Disclosure Statements (if required by the grantee) for Potential Conflicts
with Bidders. If the grantee requires its procurement staff to submit annual financial disclosure
statements or project-specific disclosure statements, the grantee should review the information
on such statements for potential conflicts before any procurement staff begins work on the
selection process. If the employee’s work on the project would cause a real or apparent conflict,
then the grantee should reassign his or her duties on the project to another employee.

2. Obtain No-Conflict Certifications from contract personnel (if required by the
grantee). If the grantee requires its contract personnel who will participate in the administration
of a contract to submit no-conflict certifications, then the grantee should furnish information on
the likely bidders to the contractor. Each contractor employee who will be assigned to work on
the procurement should submit his or her certification to the grantee’s reviewing official before
the selection process begins. If a contractor employee fails to submit the required no-conflict
certification, then the grantee should direct the contractor to reassign that employee’s duties to
another employee who has complied with the certification requirement.

D. THE ADMINISTRATION PHASE

1. Monitor Contract Staff/Contractor Compliance with Conflicts Rules. During the
administration phase of a project, the grantee should require each of its employees (etc.) involved

% _ 40 CFR § 1506.5. Note that if a contractor has a financial interest in the outcome of the proposed project, the
contractor should inform the grantee of its interest. Under appropriate circumstances, the grantee may choose to
waive the conflict of interest after careful consideration (see Discussion Section ).
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in the project to report any changes in his or her financial holdings or other interests that might
cause a conflict of interest. Similarly, the grantee should require the contractor to report any
changes in the company’s financial holdings, newly developed contractual or other relationships,
or those of its parents, subsidiaries, and affiliates. In this way, the grantee can monitor the
situation and address personal or organizational conflicts that might arise during the
administration phase of the project.

2. Obtain Certifications from Contractor Personnel Governed by Professional Codes
of Responsibility. Before a contractor begins work on a project, the grantee should consider
requesting a written statement from any contractor personnel working on the project whose
conduct is governed by a professional code of responsibility, in each case identifying any
relevant code and certifying that he or she will comply with its rules on all grantee-related work.

E. THROUGHOUT THE ENTIRE PROCESS

1. Consult with Legal Counsel. Grantee procurement and technical personnel are
encouraged to work closely -- and proactively -- with their legal counsel throughout the
procurement process to review all situations that appear to have the potential for a conflict of
interest. Counsel can help in any number of ways, including reviewing written materials for
compliance with conflicts of interest rules, preparing restrictive contracting clauses suitable for
the particular situation, and helping to restructure the project to avoid conflict situations.
Counsel may also suggest that involvement by FTA Regional Counsel would be appropriate and
solicit Regional Counsel’s advice when necessary.

2. Mitigate Conflicts. As potential conflicts arise during the procurement process, the
grantee must take steps to avoid the conflict or, if that is not possible, mitigate its effects. For
example, where a grantee’s board is responsible for awarding contracts, a board member with an
interest in a project bidder should disclose his interest and recuse himself from the selection
process. As another example, where an employee has an interest in a project bidder, the grantee
could create a “fire-wall” preventing the employee from providing the bidder with any
information gained during his employment with the grantee that would give the bidder an unfair
competitive advantage. As always, the grantee should consult with counsel in formulating an
appropriate approach to any conflict situation.

2.4.2.2.3 Geographic Restrictions

REQUIREMENT

Paragraph 15.h of the Master Agreement states:

h. Geographic Restrictions. The recipient agrees to refrain from using State or local
geographic preference, except those expressly mandated or encouraged by Federal
statute, such as those set forth in Subsection 15.i of this Master Agreement below, or as
permitted by FTA.
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i. Architectural, Engineering, Design, or Related Services. ...Provided a sufficient
number of qualified firms are eligible to compete for the third-party contract,
geographic location may be a selection criterion....

Paragraph 8.b of FTA Circular 4220.1E states:

b. Prohibition Against Geographic Preferences. Grantees shall conduct procurements
in a manner that prohibits the use of statutory or administratively imposed in-State
or local geographical preferences in the evaluation of bids or proposals, except in
those cases where applicable Federal statutes expressly mandate or encourage
geographic preference. This does not preempt State licensing laws. However,
geographic location may be a selection criterion in procurements for architectural
and engineering (A&E) services provided its application leaves an appropriate
number of qualified firms, given the nature and size of the project, to compete for
the contract.

DISCUSSION

The prohibition against geographic preferences as stated in FTA Circular 4220.1E is based
upon 49 CFR Part 18.36 (c) (2). The only exception noted to this prohibition is in the
procurement of architectural and engineering (A&E) services, where knowledge of local
conditions and building codes is a relevant factor in the quality of the A&E services. One
public Agency, in its procurement procedures manual for A&E contracts, recognizes the
importance of the A&E's knowledge of local conditions, and requires that A&E proposals
be evaluated in terms of their:

Knowledge of the locality of the project, provided that application of this criterion
leaves an appropriate number of qualified firms, given the nature and size of the
project.

This Agency has stated its policy in terms which are focused on the one generally accepted
reason for allowing geographical preferences - an A&E firm's demonstrated knowledge of
local conditions, which is a factor affecting the quality of the final product. This same
Agency prohibits geographic restrictions, except for those permitted by FTA for A&E
services, not only for its own procurements but for those of its contractors as well. £

Some grantees have used very localized geographical restrictions in their solicitations for
parts or services which must be furnished on a short lead-time basis; e.g., within one or two
hours of the request. A much better approach, and one that is not prohibited by the FTA

2 _ Los Angeles County Metropolitan Transportation Authority. Procurement Manual Section 908(e).

% _ |bid., Section 2314.
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Circular, would be to require an ability by the contractor to respond within the time frame
needed, and not to stipulate a geographical restriction in the solicitation. The reason is that
many parts suppliers maintain a staff which is capable of quick response even though they
are not in the immediate city or county of the grantee.

Grantee procurement officials are sometimes confronted with pressure from their Board
members to place contracts with local firms, and it is necessary for the grantees to include
explicit statements in their procurement policies and procedures that geographical
restrictions are prohibited except for A&E procurements, citing the FTA prohibitions in
FTA Circular 4220.1E, paragraph 8.b.

2.4.2.2.4 Prequalification

REQUIREMENT
Paragraph 8.d of FTA Circular 4220.1E states:

d. Prequalification Criteria. Grantees shall ensure that all lists of prequalified persons,
firms, or products that are used in acquiring goods and services are current and include
enough qualified sources to ensure maximum full and open competition. Also,
grantees shall not preclude potential bidders from qualifying during the solicitation
period, which is from issuance of the solicitation to its closing date.

DISCUSSION

Prequalification of bidders and products has been used in several circumstances, such as
when an Agency is procuring critical equipment with exacting performance requirements,
or critical services which are needed on a quick-reaction basis. A qualified products list
(QPL) is a listing of products which have been tested and found to have satisfied all of the
specified requirements. The products on the list may be supplied by any responsible
vendor bidding on the procurement. The qualified bidders list (QBL) is a listing of bidders
who are manufacturing more complex items, such as buses, requiring sophisticated
manufacturing and quality control procedures. These bidders must be reviewed carefully
to determine if their internal controls and procedures will produce satisfactory end
products. These pre-qualification procedures may also be appropriate for companies who
wish to bid on procurements for furnishing critical services, such as quick reaction services
for repairs, etc. Only those bidders on the qualified bidders list may supply the products
or services specified. The Federal government has used this practice for critical military
equipment, such as jet engine turbine blades, or for critical quick-reaction services such as
ship repairs. Transit Agencies using this procedure of establishing a qualified products list
(QPL) often cite a rationale of: ""For reasons of efficiency, economy, compatibility, or
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maintenance reliability, there is a need for standardization as to various supplies,
materials, and equipment.” £

Best Practices

Documenting your decision to establish a QPL or QBL - Care must be taken to ensure that
prequalification procedures are not used to restrict full and open competition. Toward this goal
Federal Agencies are required to justify in writing the necessity for establishing a
prequalification requirement. 2 Some transit Agencies have also chosen to follow this practice
of documenting the reasons why a particular part or service is being placed on a qualified
produggs list (QPL) or a qualified bidders list (QBL), although they are not required to do so by
FTA. =

Qualifying during solicitation period - Some Transit agencies have two different policies as to
bids offering products which have not been qualified prior to the solicitation. When using non-
Federal funds, the Agency will not allow bidders to offer non-qualified products in response to a
solicitation--bidders must obtain certification of their product before, and independently of, any
solicitation for that item. When using grant funds, however, grantees must allow vendors an
opportunity to qualify their products during the solicitation period (FTA Circular 4220.1E,
Paragraph 8.d). A grantee would not be expected, however, to delay a proposed award (extend
the solicitation period) in order to afford a vendor the opportunity to demonstrate that its product
meets the standards in the specification. The Federal procurement rules do not require Federal
Agencies to delay awards, and the standards applicable to these Agencies should be appropriate
for grantees as well. 3

2.4.3 Fixed Price v. Cost Reimbursement

REQUIREMENT

Paragraph 9.c of FTA Circular 4220.1E authorizes procurement by the Sealed Bid/Invitation
For Bids (IFB) method when certain conditions are present. Among those listed is the
condition that:

(c) The procurement lends itself to a firm fixed price contract and the selection of
the successful bidder can be made principally on the basis of price.

% _ |bid., Section 407.5. Also San Francisco Bay Area Rapid Transit District (BART). Procurement Manual,
Section 11-7.

- FAR 9.202.
31 _ Los Angeles County Metropolitan Transportation Authority. Procurement Manual, Section 407.5 (1)(a).

% _FAR, Section 9.202 (e).
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Paragraph 9.d authorizes procurement by the Competitive Proposal/Request for Proposals
(RFP) method and either a fixed price or cost reimbursement type contract may be awarded.

Paragraph 7.i requires that grantees document their reasons for selecting the contract type as a
part of the written record of procurement history.

Paragraph 10.e prohibits the cost plus a percentage of cost method of contracting.

DISCUSSION

The selection of contract type is probably the single most important decision that the
procurement specialist will make in the acquisition process. A properly selected contract
type will work in the interests of the buying Agency to provide a product or service which
meets the Agency's needs at a reasonable price without undue risks to the contractor and
without excessive contract administration costs and contractor claims. A contract poorly
suited to the complexity of the requirement, and the degree of specificity of the
specifications or statement of work, can cause a disastrous situation for both the contractor
and the Agency. When Agencies have complex requirements, and performance
uncertainties make it difficult to predict the costs of performance in advance, some type of
flexibly-priced contract should be considered. Where the length of contract performance
extends over a long period of time, some type of economic price adjustment terms may be
necessary. As requirements are repetitively acquired, and a history is established, the
Agency should be able to more clearly define the requirement, and contractors should be
able to assume greater risks of performance at fixed prices. Grantees have a very wide
latitude in structuring a contract type which affords the best incentive to the contractor for
delivering the particular product or service being acquired.

There are two broad categories of contract types: fixed-price contracts and cost-
reimbursement contracts. Within these two families of contract types there are a number
of subtypes offering differing degrees of incentives. At the extremes are the firm-fixed-
price contract, in which the contractor has complete responsibility for the costs of
performance and the resulting profit or loss, and the cost-plus-fixed-fee contract, in which
the contractor has virtually no risk for performance costs and the fee (profit) is fixed.
Between these two extremes are the various incentive-type contracts where the degree of
cost risk and profit incentive can be tailored to meet almost any specific program situation.

All fixed-price contract types impose upon the contractor an obligation to deliver the
product specified in the contract, and he is not entitled to payment of the stipulated price
unless he delivers the product and it meets the specifications called out in the contract. On
cost-reimbursement contracts the contractor is obligated only to give its ""best efforts' in
order to be paid the costs of performance. The fee, however, is earned for complete
performance of the contract, and if less than full performance is made, the buying Agency



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 45

is entitled to a reduction of the fixed fee based on the percentage of completion of the
work.)

2.4.3.1 Fixed Price Contracts

DISCUSSION

A firm-fixed price contract establishes a single price, or a series of line item or unit prices,
that are not subject to any adjustment on the basis of the contractor’s cost experience in
performing the contract. The contractor takes full responsibility for the cost and profit
outcome, and thus the contractor has maximum incentive to control costs and complete the
contract on schedule. This contract type represents the least administrative burden upon
the contracting parties; e.g., it is not necessary for the buyer to monitor contractor costs or
to perform contract closeout audits. In some cases, however, there may be a need for
audits if, for example, change orders have been issued on a cost-reimbursable basis.

Firm-fixed-price contracts are appropriate for acquiring commercial items, or for supplies
or services which can be clearly defined with either performance/functional specifications
or design specifications, and where performance uncertainties do not impose unreasonably
high risks upon the contractor. 3 This aspect of performance risk is important to judge
realistically, for if contractors are put into positions of undue risk and the worst case
happens, the buying Agency can look forward to excessive claims, possible litigation, a
poor-quality product where the contractor has "'cut corners' to save money, and in some
cases, the bankruptcy of the contractor or refusal to complete the contract. High-risk
performance situations will also result in contractors building costly contingencies into
their prices for risks that may never occur, resulting in higher than necessary prices and
excessive profits on that contract.

Fixed Price Contracts With Economic Price Adjustment - Fixed-price contracts may
provide for price adjustments (upward or downward) when specified contingencies occur.
These contracts are typically used when there is serious doubt about the stability of selected
costs or prices over an extended period of contract performance. For example, a five-year
fixed-price contract may present an unusually high cost risk to a contractor for certain
commodity prices or labor costs, and the parties may agree to use an economic price
adjustment clause. Price adjustments may be based on published indices, actual cost
experiences of the contractor for certain materials or labor, or increases or decreases in
published prices for specific items. The contract will define the circumstances under which
the economic price adjustment will be made and the means whereby it will be calculated.
Using economic price adjustment clauses is an excellent way to deal with high-risk
situations and avoid having to price the initial contract on the basis of contingencies that

3. Many state laws require construction contracts to be awarded at a firm fixed price.
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may never occur. This technique may also be necessary to get contractors to accept fixed-
price contracts that have a lengthy performance period. 3

Best Practices

You may want to refer to the Federal Acquisition Regulations (FAR), Subpart 16.203 -Fixed-
price contracts with economic price adjustment, and the related contract clause language in FAR
52.216-2,3,4. These FAR provisions and contract clauses are not required to be followed by
FTA grantees but they may prove helpful in structuring contract language for specific
contingencies. The FAR may be accessed online at http://www.arnet.gov/far/.

Steel Price Escalation Clauses — Following are two examples of steel price escalation clauses
used by transit agencies. The first clause (Sound Transit) uses a one-time price adjustment. The
second clause (New York City Transit) allows for multiple price adjustments.

One-Time Price Adjustment - Following is an example of an economic price adjustment contract
clause used by Sound Transit one transit agency to provide for one steel price increase during the
period of the contract. Note that this clause:

1. Bases the price adjustment on the steel supplier’s invoices to the Contractor from the
time the bid was prepared to the time the steel was ordered after the Notice to
Proceed.

2. Requires that the Producer Price Index (PPI) support the price increase as invoiced by
the steel supplier. This is an important safeguard in establishing the reasonableness
of the supplier’s higher price by comparing it to the industry norm.

3. Limits the increase to the lesser of the percentage increase in the invoiced price vs.
the PPI.

4. Requires adequate documentation from the Contractor, and the agency’s right to
review the Contractor’s bid preparation documents and supplier invoices.

5. Does not contain a maximum percentage by which the contract price may be adjusted
for steel price increases. Under normal circumstances you should include a
maximum limit on the percentage increase you will allow but the inclusion here of the
lesser of the supplier’s increase vs. the PPI provides a certain degree of price
protection to the agency.

¥ tis important that the grantee’s project budget reflect an allowance for any potential increase in volatile
commodity prices (e.g., steel).

® _The FAR price escalation clauses in FAR 52.216-2,3,4 include a maximum aggregate price increase of 10
percent; however, the FAR also gives the Contracting Officer latitude to increase this maximum percent if
circumstances warrant.
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6. The clause provides for downward price adjustments as well as increases.
SP-9.10 STEEL PRICE ESCALATION

A. A price adjustment clause is included in this Contract to provide additional
compensation to the Contractor or a credit to Sound Transit for fluctuations in steel
prices. This price adjustment is dependent upon either: an increase or decrease in the
price of steel used in the production of products utilized on this project or an increase
or decrease in the ratio of the Bureau of Labor Statistics — Producer Price Index listed
below. Payment or credit for steel price adjustments will be evaluated under the
following conditions. Payment or credit will be made under the Contract Pay item:
Provisional Sum — Steel Price Escalation.

B. The conditions of this provision are as follows:

1. This provision shall only apply to material cost changes that occur between the
date of bid opening and the date of certified invoice. The Contractor is expected
to order materials promptly upon Notice to Proceed (or upon shop drawing
approval) and take possession of materials as quickly as reasonably possible. 3

2. A price adjustment to provide additional compensation to Contractor will be
considered and paid only where the price increase in steel is due to market
conditions beyond the control of Contractor and its suppliers or vendors. No
adjustment is allowed under this provision for increases due to any other cause or
peril (including, but not limited to, strike, weather, vendor backlog, delay in
fabrication, etc.). If a price adjustment is sought under this provision, Contractor
shall certify to Sound Transit that the price increase was due solely to market
conditions beyond its control or that of its suppliers and that Contractor exercised
its best efforts to mitigate any price increase. Sound Transit reserves the right to
verify the accuracy of such certification as a condition of payment.

3. This price adjustment clause only applies to structural steel, reinforcing steel, rail,
steel excavation support elements, and overhead catenary structure poles. To be
considered, the category of material must have a total dollar value of $25,000 or
greater.

4. The Contractor shall submit within 5 days of Notice of Award, the fabricator’s or
supplier’s material price quotes for the items listed above that meet the
requirements of Article 9.10B.3. The Contractor must certify that they are the

36 . . . -
- When using a steel escalation article only the cost of material is escalated or deescalated and no other costs such
as labor or machinery.
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actual quoted prices incorporated into the Contractor’s bid amount submitted to
Sound Transit for the represented pay item. Sound Transit has the right to inspect
Contractor’s bid preparation documents to verify the accuracy of such
certification. Assuming such certification is accurate, these certified quotes will
constitute the baseline steel material price. The quote must clearly identify the
pay item(s) by number and description, describe the weights of the steel material,
how the steel material will be utilized in the final project, and a breakdown of all
costs including material, labor, equipment, overhead, and profit. This steel price
escalation provision shall only apply to the steel component of the material quote.
It shall not apply to any other materials used in the fabrication of an item supplied
to the Contractor.

5. For the items listed above that meet the requirements of Article 9.10B.3, the
increase or decrease in the steel materials unit cost must be in excess of 5 percent
of the original quoted prices or the PPI as described below, for a price adjustment
to the Contractor to be allowed.

6. If there is an increase or decrease in steel materials cost in excess of 5 percent
from the original quoted unit prices (or the PPI as described in Article 9.10F
below), Sound Transit will evaluate and determine an increased or decreased
payment(s) under this Contract as follows:

C. The adjustment will be determined by computing the mathematical difference
between the unit price that is 5 percent above (or below for decreases in price) the
base unit price (bid quote) and the actual invoice unit price of the steel component.
The final dollar value will be determined by multiplying this adjustment by the
represented quantity of steel.

D. The Contractor shall submit to Sound Transit certified invoices as soon as steel
material is purchased. The invoices shall be listed in chronological order and contain
a tabulation of quantity, the order date, the date shipped from the steel manufacturer,
and the price per unit weight (reflecting all deductions for quantity shipments) with a
breakdown as stipulated in Article 9.10B.4 above. Freight charges shall be listed
separately and are not included in this price adjustment. These invoices shall be
subject to audit verification.

E. Sound Transit will verify the increased or decreased percentage between certified
original quote and the actual invoice payment.

F. This change shall be supported by the U.S. Department of Labor — Bureau of Labor
Statistics index entitled “Producers Price Index” (PPI). The values contained in the
PPI are subject to revision 4 months after original publication. The price adjustment
for steel shall be a function of the percentage of change of the price index for “Carbon
Steel Scrap” Series ID WPU101211. Do not use seasonally adjusted indices. This
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index is available on the internet at:
http://data.bls.gov/labjava/outside.jsp?survey=wp.

G. The Producers Price Index (PPI) listed above must meet increase or decrease by at
least 5 percent over the same time period for Article 9.10C. to be valid.

H. For price increases, if the invoiced price increased, expressed as a percentage,
exceeds the PPI increase, expressed as a percentage, for the same period, the
adjustment will be based on the PPI percent increase; if the invoiced price increase,
expressed as a percentage, is less than the PPI increase, expressed as a percentage, for
the same period, the adjustment will be based on the invoiced price increase.

I. For price decreases, if the value of the invoiced price decrease expressed as a
percentage is greater than the calculated value of the PPI decrease, expressed as a
percentage, for the same period, the adjustment will be based on the value of the
invoiced percent decrease. If the value of the invoiced price decrease, expressed as a
percentage, is less than the value of the PPI decrease expressed as a percentage for the
same period, the adjustment will be based on the PPI percent decrease.

J. If the PPI controls in determining the price adjustment, Sound Transit will review the
PPI 4 months after initial publication to ensure that the data have not been
revised. Final payments will be adjusted accordingly.

K. Adjustment Formulas:

1. If Invoice Price Controls:
a. Price Increase:

(1) Factor = (PC/PB) — 1.05)

If Factor is equal to or less than 0.0, no adjustment will be made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

b. Price Decrease:
(1) Factor = (PC/PB - 0.95)

If Factor is equal to or greater than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

Where: PA = Steel manufacturing price adjustment, in lump sum dollars
PB = Fabricator / supplier quoted price in bid (converted to dollars per
pound)


http://data.bls.gov/labjava/outside.jsp?survey=wp
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PC = Current certified invoice price (converted to dollars per pound)
Q = Quantity of manufactured steel, in pounds

2. If PPI Controls:
a. Price Increase:
(1) Factor = (IC/1B) — 1.05)

If Factor is equal to or less than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

b. Price Decrease:
(1) Factor = (IC/IB - 0.95)

If Factor is equal to or greater than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

Where: PA = Steel manufacturing price adjustment, in lump sum dollars
PB = Fabricator / supplier quoted price in bid (converted to dollars per
pound)
IB = BLS PPI index at the time of bid
IC = BLS PPI index at the time material is purchased from mill
(invoice date; after final US DOL BLS adjustments)
Q = Quantity of manufactured steel, in pounds

Multiple Price Adjustments - Following is an example of an economic price adjustment clause
developed by New York City Transit for solicitations. This provision allows for multiple price
adjustments during the period of the contract. Note that this clause refers to the “Scrap Steel”
index, but any index could be used depending on the material being procured.

SOLICITATION PROVISION
PRICE ADJUSTMENT CLAUSE FOR ITEMS CONTAINING STEEL

To All Prospective Bidders:

New York City Transit (NYCT) is soliciting this item(s) utilizing a price adjustment
clause. The clause set forth below is included in this solicitation because of the steel
content of the item being procured and the dollar amount of the item. For illustrative
purposes, an example of this formula is provided below to assist you in the
preparation of your bid.
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e In order to apply the adjustment formula, NYCT will utilize the pre-determined
percentage steel content of the item’s unit price as set forth by NYCT in the Bid
Quotation Sheets. This percentage shall remain fixed for the duration of the
contract.

e The unit price(s) that NYCT will pay for the item(s) during the first six months of
the contract shall be the unit price quoted in the bid by the successful bidder.

o Thereafter, the unit price may be adjusted, either up or down, every six months
after award, reflecting the change in the Scrap Steel index set forth in the
American Metals Market.

e The adjustment will be in the form of a percentage and shall be determined by
NYCT by comparing the Scrap Steel index on the day of bid opening to the index
in effect on each six-month anniversary of the contract award date for the duration
of the contract.

e This adjustment percentage shall be applied to the portion of the unit price that
represents the steel content of each item as predetermined by NYCT to arrive at
the adjustment amount.

e The adjustment amount is then applied to the original unit price set forth in the
successful bidder's bid to arrive at the new unit price for the following six months.

e No price adjustment shall be instituted unless the new price results in a percentage
change of at least five (5) percent (increase or decrease) of the original unit price
quoted by the successful bidder.

e The unit price reverts back to the original unit price quoted if the price adjustment
calculation at each successive six month interval results in a percentage change
that is not at least five (5) percent (increase or decrease) of the original unit price
quoted by the successful bidder.

o Prices for release orders will be the price established for the six month time frame
within which the release(s) is dated, regardless of delivery date.

o If, for any reason, the index being utilized under this contract is discontinued for
any reason, NYCT will select a new index to be applied.

EXAMPLE A:

A. Successful Bidder's Unit Price: $5.00
B. % Of Item Containing Steel: 50%
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Portion of the Item's Price subject to a price adjustment: $2.50
Scrap Steel index on day of bid opening: 150

Scrap Steel index at the six-month anniversary date of the bid opening: 180

nomo o

Percent change calculation: (E - D) + D = percentage change.
For example: (180 - 150) + 150 =.20

FXC: $2.50 x .20 = $0.50

H. New Unit Price for next six months: A + G = $5.50

@

EXAMPLE B:

A. Successful Bidder's Unit Price: $12.00

% Of Item Containing Steel: 100%

Portion of the Item's Price subject to a price adjustment: $12.00
Scrap Steel index on day of bid opening: 75

Scrap Steel index at the six-month anniversary date of the bid opening: 30

nmmoow

Percent change calculation:(E - D) + D = percentage change.
For example: (30 - 75) = 75 =-0.60

F X C: $12.00 x -0.60 = -$7.20

H. New Unit Price for next six months: A + G = $4.80

@

EXAMPLE C:

A. Successful Bidder's Unit Price: $24.00

% Of Item Containing Steel: 75%

Portion of the Item's Price subject to a price adjustment: $18.00
Scrap Steel index on day of bid opening: 162

Scrap Steel index at the six-month anniversary date of the bid opening: 194

nmgoow

Percent change calculation:(E - D) + D = percentage change.
For example: (194-162) + 162 =.1975

F X C: $18.00 x .1975 = $3.555

H. New Unit Price for next six months: A + G = $27.555

@
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2.4.3.2 Cost Reimbursement Contracts

REQUIREMENT

Paragraph 10.d of FTA Circular 4220.1E requires that Federal cost principles (described in
FAR Part 31) be used to determine the allowability of costs incurred on third party cost-
reimbursement contracts financed with Federal funds. However, grantees may reference their
own cost principles if they comply with Federal cost principles.

Paragraph 10.e of FTA Circular 4220.1E prohibits the cost-plus-a-percentage of cost method of
contracting.

DISCUSSION

The cost-reimbursement contract is one that provides for payment of allowable incurred
costs, to the extent prescribed in the contract. These contracts establish an estimate of total
cost for the purpose of obligating funds and establishing a ceiling on expenditures that the
contractor may not exceed without the approval of the contracting officer. Cost-
reimbursement contracts are suitable for use when the uncertainties of performance do not
permit costs to be estimated with sufficient accuracy to use a fixed-price contract.

Completion vs. Term Form- Two forms of cost-type contracts are available for describing
the contractor's responsibility: the completion form and the term form. The completion
form describes the scope of work by specifying an end product or definite goal. This form
requires the contractor to complete the work and deliver the end item as a condition for
payment of the entire fee. If the contractor fails to complete the contract, the buying
Agency is entitled to a reduction in the amount of the fee. This would mean that if the
contractor expended all the estimated cost and the work was not complete, and the Agency
decided not to add more funds (estimated cost) to the contract, the contractor would not be
entitled to full payment of the original fixed fee. The term form of contract describes the
work in general terms and obligates the contractor to devote a specified level of effort for a
stated time period. The fixed fee is payable at the expiration of the stated time period if the
contractor has indeed furnished the specified level of effort. Extension of the time period is
a new acquisition involving new cost and fee agreements (unless the original time period
expires and there remains a level of effort to be provided, in which case the Agency may
have the right to extend the period of performance so as to use the remaining level of
effort).

Federal Cost Principles - FTA Circular 4220.1E Paragraph 10.d requires grantees to use
Federal Cost Principles to determine allowable costs under cost-type contracts. 49 CFR
18.22, Allowable Costs, defines the Federal Cost Principles for various types of contractors.
Contracts with commercial concerns are required to use FAR Part 31 Cost Principles, or
grantees may use their own cost principles if they are consistent with FAR Part 31.
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Allowable Cost and Payment Clause — Cost-type contracts will need to include a clause or
clauses addressing several important issues regarding the payment of allowable costs. The
clause used in Federal contracts would be useful as a guide concerning the issues that need
to be addressed. & The matters covered by the FAR clause, and that should be defined in a
grantee’s contract (though the FAR clause itself is not required), would include:

a. The frequency of contractor billings for costs incurred;
b. The reference to subpart 31.2 of the FAR for determining allowability of costs;

c. Whether the contractor must have actually paid for the supplies or services used
in contract performance before it submits an invoice, or whether the contractor
may invoice for costs incurred but not yet paid;

d. The provisional billing rates to be used during contract performance for indirect
costs prior to establishment of final audited rates;

e. The procedure to be followed in submitting cost proposals for establishing final
indirect cost rates for the contract;

f. The requirement that final costs (direct and indirect) be audited before final
payment;

g. The Contractor’s assignment to the grantee of any refunds, rebates or credits
accruing to the Contractor that are allocable to costs for which the contractor
has been paid;

h. A release discharging the grantee from any future claims arising out of the
contract.

Fixed Fee — It is important that the contract contain a clear statement as to how the
contractor will be paid the fixed fee called for in the contract (i.e., how the fee is earned).
The Federal clause states that the contractor is to be paid the fixed fee “for performing this
contract.” 2 Grantee CPFF contracts should be clear in defining the contractor’s
performance responsibility for earning the fee. For example, if it is a completion form
contract, then the contractor must complete the statement of work and deliver all required
documents. If, however, it is a term form contract, the contractor must furnish the
required level of effort called for in the contract during the period of performance in order
to earn the full fee. It should be noted that a cost-type contract, while it is a “best efforts”
contract in terms of entitlement to payment of allowable costs, does in fact require actual
performance for entitlement to payment of the full fixed fee. Anything less than complete

% _FAR 52.216.-7 — Allowable Cost and Payment.

% _ FAR 52.216-8 — Fixed Fee.
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performance entitles the grantee to a credit in the fee based on the percent of actual
completion of the work called for in the contract. In this regard a CPFF contract operates
very much like a fixed price contract in requiring complete performance by the contractor
for full payment of the fixed fee. An example of a payment of fixed fee clause used by a
Federal agency that illustrates this principle of entitlement to fee for performance is that of
NASA, which reads: “The fixed fee shall be paid in monthly installments based upon the
percentage of completion of work as determined by the Contracting Officer.” Grantees are
encouraged to incorporate a Payment of Fixed Fee clause in their contracts that clearly
states the contractor’s responsibility to perform the contract in order to be paid the fee.
The clause should also state how the fee will be paid on a monthly/incremental basis (e.g.,
based on a percentage of completion of work as determined by the Contracting Officer). It
is also suggested that the grantee consider a fee withholding provision that provides for a
certain percentage of the fee to be withheld until the contractor completes and delivers all
documentation called for in the contract. Once again grantees may want to review the
Federal clause for guidance.

Advance Agreements — Certain types of costs may be allowable according to the cost
principles, and yet present difficulties in determining after-the-fact what is reasonable for
the particular circumstances of any given contract. 2 It is advisable to anticipate these
areas of potential conflict and negotiate advance agreements before the costs are incurred
(this may be before or during the contract but should always be before incurrence of the
costs involved). The types of costs that tend to be problematic, and for which advance
agreements would be particularly helpful, would include:

a. Pre-contract costs;
b. Royalties and other costs for use of patents;

c. Compensation for personal services, including location allowances, hardship
pay, off-site pay, and incentive pay;

d. Time charged directly to the contract by corporate officers and senior
management personnel who normally charge their time to indirect cost
accounts;

e. Compensation for professional consultants (e.g., legal, accounting and
engineering);

f. Travel and personnel relocation costs;

% _ FAR 52.216-8 — Fixed Fee.

37 . Advance agreements cannot provide for the allowability of costs that the cost principles have determined to be
unallowable (e.g., interest).
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Severance pay to employees on support services contracts;
h. Training and education costs;

i. General and administrative costs (e.g., corporate, division or branch allocations)
attributable to the general management, supervision and conduct of the
contractor’s business as a whole). These costs are especially important in
construction, job-site, and architect-engineer contracts.

Approval of Subcontractors — There will probably be situations when a grantee may wish
to require their prime contractors on CPFF contracts to submit subcontracts for the
grantee’s consent prior to award of the subcontract by the prime. Grantees will want to
exercise due diligence in the management and administration of CPFF contracts where the
grantee bears much of the risk of poor performance, including cost overruns, for both the
prime contractor and the prime’s subcontractors. For guidance in this area of grantee
review and consent to subcontracts, see the BPPM Section 9.4 — Approval of Subcontractors.

Adequacy of Contractor's Accounting System - It is important to determine the adequacy
of the contractor's accounting system for cost-type contracts before awarding such a
contract. 2 Care must be taken to assure that the accounting system can properly identify
contract costs by segregating them from the costs of other jobs in the accounting records.
Likewise it is important that the system of allocating indirect costs to jobs/contracts
produces a distribution of costs which is fair and reasonable.

2.4.3.3 Time and Materials Contracts

REQUIREMENT
Paragraph 7.j of FTA Circular 4220.1E states:

j. Use of Time and Materials Contracts. Grantees will use time and materials
contracts only:

1. After a determination that no other type of contract is suitable; and

2. If the contract specifies a ceiling price that the contractor shall not
exceed except at its own risk.

1 _ If a cost type subcontract is to be awarded by the prime, the subcontractor’s accounting system must also be
adequate.
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DISCUSSION

Time-and-materials (T&M) contracts may be used for acquiring supplies or services.
These contracts provide for the payment of labor costs on the basis of fixed hourly billing
rates which are specified in the contract. These hourly billing rates would include wages,
indirect costs, general and administrative expense, and profit. There is a fixed-price
element to the T & M contract - the fixed hourly billing rates. But these contracts also
operate as cost-type contracts in the sense that labor hours to be worked, and paid for, are
flexible. Materials are billed at cost, unless the contractor usually sells materials of the
type needed on the contract in the normal course of his business. In that case the payment
provision can provide for the payment of materials on the basis of established catalog or
list prices in effect when the material is furnished. These contracts also may provide for
the reimbursement of material handling costs, which are indirect costs, such as
procurement, inspection, storage, payment, etc. These indirect costs are billed as a
percentage of material costs incurred (similar to the billing of overhead costs as a
percentage of direct labor). Such material handling costs must be segregated in a separate
indirect cost pool by the contractor's accounting system and must not be included in the
indirect costs included as part of the fixed hourly billing rate for direct labor. It would
always be prudent to obtain a pre-award audit of the contractor's accounting system to
determine the adequacy of the system to properly segregate material handling costs from
other overhead costs being billed with the fixed hourly rates for labor.

Use Only When No Other Type Will Work - The FTA Circular requires that you make a
determination, before using this type of contract, that no other type of contract is suitable.
The reason why this type of contract is the least preferable of all allowable types is that it
creates a disincentive for the contractor to complete the contract in a timely manner. Since
each labor hour expended carries with it a profit (and a predetermined overhead charge)
built into the fixed hourly rate, the contractor is motivated to work as many hours as
possible. There is no incentive to complete the contract quickly, and thus minimize total
costs to the buyer. (In a CPFF contract the fee is fixed in dollar terms at the outset of the
contract, allowing the contractor to earn the fee whenever the work is complete, thus
providing some incentive to finish the contract as quickly as possible.)

Subcontracts - If your T&M contract will involve subcontracts for large dollar items or
services, you will need to evaluate whether the contractor's material handling costs should
be charged to these large dollar subcontracts as an indirect cost (as an overhead type of
charge), because to do so may result in an inequitable allocation of these indirect costs to
your contract. This is because the large dollar value subcontract will absorb a far greater
proportion of the indirect cost pool than it should, based on a reasonable assessment of the
material handling costs actually generated by the subcontract versus those generated by all
other materials procured by the contractor for other customers. When this situation
arises you will want to negotiate an advance agreement with the contractor as to the
charging of material handling costs. It may be more equitable to pay for the cost of
subcontract administration on a direct charge basis; i.e., the labor cost for the subcontract
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administrator charged directly. Or you may want to negotiate a reduced indirect material
handling cost rate to be charged to the subcontract (which represents a more equitable
allocation of the material handling costs actually generated by the subcontract).

Ceiling Price - You will need to specify the Agency's maximum obligation (ceiling price) in
the contract; i.e., the limitation of the Agency's financial obligation which the total funds
allotted to the contract will allow. The contractor may not exceed this funding limitation
without your written authorization in the form of a contract modification adding more
funds.

Proper Agency Surveillance - This type of contract requires a high degree of Agency
surveillance during performance in order to provide reasonable assurance that efficient
methods and cost controls are used by the contractor.

Avoid Cost Plus Percentage of Cost Arrangements - As discussed below under CPPC
contracts, care must be taken not to structure an agreement which compensates the
contractor at a predetermined percentage (for overhead or profit) of actual costs incurred. If
you break out the overhead and profit from the labor rate and call for them to be billed as
separate rates based on actual labor costs incurred, you will have an illegal cost-plus-
percentage-of-cost situation. Overhead and profit must be recovered as a part of the fixed
hourly billing rate for labor, as discussed above. You may allow the contractor to bill
material handling costs as an indirect cost rate applied to actual material costs, provided
the contractor segregates material handling costs in the accounting system. You should
conduct a contract cost close-out audit of the material handling cost pool and adjust the
rates billed to those actually incurred (as you would do for an overhead rate on a cost-
reimbursement contract). However, where the actual material handling costs are not large,
Agencies may elect to close out the T&M contract without a final cost audit of the material
handling cost pool.

2.4.3.4 Labor Hour Contracts

DISCUSSION

Labor hour contracts are a variation of the time and materials contract, differing only in
that materials are not supplied by the contractor. You should use this type of contract only
when no other would be suitable, and you need to document your determination if you
choose to use this type of contract.

2.4.3.5 Cost Plus Percentage of Cost Contracts (CPPC)

DISCUSSION

FTA Circular 4220.1E clearly prohibits the use of this contracting method. CPPC
contracts are prohibited by statute and FTA may not grant waivers for grantees to use this
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method of contracting. % Grantees must not only avoid using this type of contract
themselves, they must also insert clauses in their cost-type contracts that prohibit their
prime contractors from using CPPC subcontracts. Care must be taken to avoid any kind
of agreement whereby the contractor's fee would be increased automatically with increases
in a particular cost element. Generally, any contractual arrangement whereby the
contractor is assured of greater profits by incurring additional costs will be held illegal.
The obvious problem with this form of contract is that profits increase in proportion to
dollars spent, thus providing a positive incentive to inefficiency. To fall within the definition
of CPPC, the agreement must provide that the contractor's compensation, or some portion of
it, will be computed as a percentage of some of the costs of performance. So for example, it is
not permissible to pay for overhead (indirect) costs by establishing a predetermined
percentage in advance and stipulating that overhead expense will be reimbursed as a stated
percentage of some other cost such as direct labor. The problem with this arrangement is
that such compensation may be greater than the contractor's actual and final overhead
expenses, which means the payment becomes additional profit. In the same way, a time-
and-materials contract which called for payment of overhead and profit at predetermined
percentages of 15% and 10% of cost incurred was held to be illegal £

This is not to prohibit provisional overhead rates which are audited and adjusted to actuals
at the end of the contract, nor does it prohibit provisional or interim fee payments based on
costs being incurred, because the total fee is fixed at the inception of the contract and will
not increase with increases in actual costs. It is also permissible to pay a material handling
charge as a percentage of material costs incurred if the contractor has a separate material
handling cost pool. This indirect cost pool should be audited after contract completion,
and the billed rates should be adjusted to actuals based on the audit.

Another way of avoiding the problem is to include overhead and profit in fixed rates for
labor. This is done in time-and-materials and labor hour contracts where contractors are
paid one rate for each hour of labor performed. This type of arrangement is not illegal, but
it still tends to operate as a disincentive to control cost (more hours worked equals more
profits), and for this reason should be avoided whenever other contracting options exist.

2.4.4 Payments

Payment is the buyer's most important contractual obligation. Payments are the principal source
of funds during contract performance allowing the contractor to continue working. Delays in
payments can have a serious effect on the contractor's ability to continue performance. When
less than full payment is made of a contractor's invoice, the terms "withholding" and "setoff" are

% .10 U.S.C. 2306(a) and 41 U.S.C. 254(b).

“3_ 46 Comp. Gen. 612 (B-159713) (1967).
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commonly used to describe the refusal to make full payment. The term "final payment" usually
implies that both parties to the contract have fulfilled all of their responsibilities.

There are two major types of contract payments: (1) payments for completed items of work
(including partial payments), and (2) progress payments based on costs incurred or upon a
percentage of completion of the work. Another type of payment, which is used only under
extraordinary circumstances, is payment in advance of doing the work (advance payments).

2.4.4.1 Payment of the Price

Payment of the contract price is due upon completion of the work and submission of the
contractor's invoice. When the contract authorizes delivery or performance in increments,
payment of a portion of the contract price may be made before the contract is completed. Such
payments are referred to as partial payments. Partial payments are not considered to be a
financing technique but they can be an important means of providing funds for performance, and
they should be used whenever the contract can be structured in terms of incremental stages or
deliveries and there are appropriate acceptance criteria for the supplies, services or completed
subsystems of a larger system. In other words, when the Agency can safely inspect, test and
accept these units and make a "final" payment for those items delivered, without having to worry
about their functioning as part of a larger system, then partial payments should be established in
the contract.

2.4.4.2 Advance Payments

REQUIREMENT
FTA Circular 4220.1E, Paragraph 12.a, “Advance Payments,” states:

“FTA does not authorize and will not participate in funding payments to a contractor
prior to the incurrence of costs by the contractor unless prior written concurrence is
obtained from FTA. There is no prohibition on a grant recipient’s use of local funds
for advance payments. However, advance payments made with local funds before a
grant has been awarded, or before the issuance of a letter of no prejudice or other pre-
award authority, are ineligible for reimbursement.”

DISCUSSION

Advance payments are actually a method of financing and not a method of paying for work
completed or items delivered. They are made prior to a contractor’s incurrence of costs in
order to enable the contractor to perform the contract. The Federal Government places
severe restrictions on its own use of advance payments (FAR coverage may be found at
FAR Subpart 32.4). As indicated below in the paragraph “Exceptions to the Prior
Approval requirement,” when advance payments are generally accepted industry practice,
FTA does not require prior approval.
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The FTA Circular requires FTA approval before grantees may use this form of financing
on third-party contracts. However, the Circular clearly restricts the advance payment
prohibition to those contracts where the grantee is using FTA funds for the advance
payment. If the advance payments are being made with non-FTA funds, then FTA has no
involvement in the decision and need not approve of it. Grantees are free to use local funds
to finance their contractors in this manner if they deem it appropriate. The Circular also
covers the situation where a grantee may wish to use local funds for advance payments
before a grant has been awarded or before FTA has issued a letter of no prejudice to the
grantee. In these cases FTA will not reimburse the grantee later for such payments.

Exceptions to the Prior Approval Requirement — The FTA requirement for prior approval
of advance payments does not apply to transactions where it is “generally accepted
industry practice” to pay in advance. In these situations, grantees may make advance
payments without prior FTA approval. These situations would include (but not necessarily
be restricted to) the following types of transactions:

Rent

Tuition

Insurance premiums
Subscriptions to publications
Software licenses

Construction mobilization costs
Public utility connections

NogkrwhE

Best Practices

New York City Transit (NYCT) completed a major procurement for rail cars in which there were
two payment schedules in the Request for Proposals (RFP). The first was a payment schedule
containing milestone payments totaling 20% of the price of cars paid prior to the acceptance of
the first test trains. A second or "Alternate™ payment schedule had milestone payments of 42% of
the price of cars paid prior to the acceptance of the first test trains. Contractors were required to
submit proposals based on both payment scenarios, as well as any alternative payment plan they
wished to propose. NYCT requested that the Federal Transit Administration (FTA) provide
written concurrence to make advanced payments up to approximately 45% of the price of the
cars if there was appropriate consideration for greater payments made up front. In addition,
NYCT required that an Advanced Payment Bond or Letter of Credit be provided in the full
amount of the price of cars paid prior to the acceptance of the first test trains. FTA provided their
written concurrence to NYCT's request.

In order to evaluate the proposals received from the contractors, NYCT performed a Net Present
Value analysis of the 20%, 42% and other contractor alternatives in order to quantify the value of
the different payment schedules. The analysis took into account the cost of money and all aspects
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of the timing of invoicing, starting with receipt of the invoice through the time for actual
payment. The Net Present Value analysis showed that appropriate consideration was given in
the winning proposal and NYCT accepted it. An Advanced Payment Bond or Letter of Credit
was required to protect all payments for cars prior to acceptance of the test trains.

This case shows a very conservative approach as to what is defined as an Advance Payment. The
Advance Payment is considered to be the amount paid to the contractor for cars until the first
trains are accepted by NYCT. The contractor is required to design, build and test the first 18 cars
which means that the contractor is incurring substantial costs during this period. These costs
include engineering and design hours, supervision, ordering materials, set-up of the production
line, etc. The contract has a mobilization payment of 3% upon award of the contract and
approval of the Advance Payment Bond or Letter of Credit. Thereafter, the contract has
milestone (or completion-type progress payments) for various submissions of designs, approvals
of designs, starting of tests, completion of tests, etc. A more liberal approach would define the
mobilization cost of 3% to be considered an Advance Payment and the rest of the payments to be
considered progress payments.

2.4.4.3 Progress Payments

REQUIREMENT
Paragraph 12.b of FTA Circular 4220.1E states:

b. Progress Payments. Grantees may use progress payments provided the following
requirements are followed: %

1. Progress payments are only made to the contractor for costs incurred in the
performance of the contract. *2

2. The grantee must obtain adequate security for progress payments. Adequate
security may include taking title, letter of credit or equivalent means to
protect the grantee’s interest in the progress payment. 8

* FTA has redrafted the paragraph related to progress payments to account for the practical reality that taking title to
work in progress may not be desirable in some cases.

“® Progress payments in construction contracts may be made on a percentage of completion method in accordance
with 49 CFR 18.21(d). This payment method may not be used in non-construction contracts.

“6 “Adequate security” should reflect the practical realities of different procurement scenarios and factual
circumstances. For example, adequate security may consist of taking title to work in progress in a rolling stock
procurement, receiving a draft document in a consulting contract, or receiving some portion of recurring services
under a services contract. Grantees should always consider the costs associated with this security (e.g., bonds or
letters of credit must be purchased in the commercial marketplace) and the impact those costs have on the contract
price, as well as the consequences of incomplete performance as they consider what constitutes adequate security for
a given procurement.
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DISCUSSION

Progress payments are a means of financing contractors that are performing fixed-price
contracts (a) under unusual circumstances where a contractor cannot get private financing
at a reasonable cost, or (b) where the commercial practice for the item being procured is
for the buyer to provide financing (e.g., rolling stock procurements). 4 There are two
major types of progress payments: those based on costs and those based on a percentage of
completion of work. Both types are considered contract-financing methods (see FAR
32.102). Progress payments may be appropriate if:

e The contractor will not be able to bill for the first-delivery of products, or other
performance milestones, for a substantial time after work begins. In Federal
contracting practice, the usual contract duration for using progress payments is
four months or more for small businesses and six months or more for others, and

e The contractor's expenditures prior to delivery of the first items will have a
significant impact on the contractor's working capital. &

Progress payments are to be distinguished from partial payments. Partial payments are
payments made, as authorized by the contract, upon delivery and acceptance of one or
more complete units (or one or more distinct items of service) in accordance with the
contract specifications, even though other quantities remain to be delivered. Note that
partial payments are for completed units, whereas progress payments are for uncompleted
work-in-progress.

Because the grantee is making payments for uncompleted, non-functional units, FTA
requires that adequate security be obtained from the contractor protecting the grantee’s
(and FTA’s) investment in case the contractor fails to complete the deliverable units. The
form of security is to be determined by the grantee based on what is in the best interests of
the grantee in the particular circumstances. (See footnote above re adequate security.)

Progress Payments Based on Percentage of Completion - The Federal Government
authorizes progress payments on its contracts based on a percentage or stage of completion
of the work. This type of progress payment is standard for construction contracts for all
Federal agencies. £ 49 CFR Part 18.21(d) allows grantees and subgrantees to use the
percentage of completion method to pay their construction contractors, which is consistent
with the regulations for Federal contracts. However, grantees may not use the percentage of

" _ The term progress payments does not apply to cost-type contracts, and is to be distinguished from advance
payments, which are payments made before work begins (see BPPM section 4.4.4.2).

“8 _ Both of the conditions noted are almost always present on construction projects.

* _FAR Clause 52.232-5 Payments Under Fixed-Price Construction Contracts.
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completion method for non-construction contracts. For those contracts, progress payments
based on costs incurred must be used. 2

Contract Clause — Grantees should refer to the FAR clause at FAR 52.232-16 for guidance
on the specific issues that need to be addressed in the progress payments clause and ensure
that their agency’s clause adequately covers the important issues, including:

e Computation of amounts — percentage of total costs, definition of “costs” to
be included in the calculation (i.e., only those actually paid by the contractor,
incurred but not paid, etc.).

e Liquidation — the method of linking value received to payments made.

e Reduction or suspension of payments — the circumstances under which the
grantee may reduce or suspend progress payments.

e Title — this provision should define the property considered allocable to the
contract (parts, materials, special tooling, special test equipment, drawings
and technical data, etc.) and the party that retains title to the property/work-
in-process for which the progress payments are made.

e Risk of loss — the contract should be clear as to which party assumes the risk
of loss to contract property and work-in-progress before final acceptance of
the units. In the Federal clause, the contractor assumes the risk of loss even
though title to all property acquired under the contract vests in the Government.

e Progress payments to subcontractors — this provision needs to define the
circumstances under which the prime contractor must make progress
payments to fixed-price subcontractors, and the subcontract terms to be
included (covering the same issues as the prime contract’s progress payment
clause).

e Adequate accounting system/reports — the contract must require an adequate
job-order accounting system to be maintained that properly accounts for the
costs of the job even though the contract is fixed-price. This provision should
also give the grantee the right to require certain reports or other data in
support of the contractor’s invoices.

e Access to records - this provision must give the grantee the right to conduct
audits of costs claimed in progress payment invoices.

%0 _ 49 CFR 18.21(d) authorizes the percentage of completion method for construction contracts only.
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2.4.4.4 Withholding and Final Payment

DISCUSSION

A number of contract provisions expressly authorize the withholding of payments. See, for
example, the Davis-Bacon Act Clause 2 or the Contract Work Hours and Safety Standards
Act Clause. 22 The standard Federal government clause for the payment of fixed fee on
CPFF contracts calls for a 15% withholding of the fixed fee until the contractor submits a
certified final indirect cost rate proposal and otherwise complies with the final deliverable
documentation requirements of the contract (e.g., delivery of the final report concerning
inventions made under the contract).

Limitation on Withholding - In the event you decide to withhold payments on a contract,
you must take care that the amount of money withheld bears a reasonable relationship to
the unsatisfactory work; in other words, the amount withheld must represent a reasonable
estimate of the contractor's potential liability. 2 Moreover, the amount withheld must not
be so great that it impairs the contractor's ability to perform. 2 You may also wish to
consider a clause limiting the amount of payments that may be withheld in total under all
clauses of the contract, as is the practice on Federal contracts. 2

Final Payment - Final payment is made to the contractor when it has satisfied all of the
deliverable requirements called for by all provisions of the contract, including all of the
required documentation. Final payment signifies that the performance obligations of both
parties to the contract have been satisfied. Before making a final payment, therefore, you
should obtain a signed release from the contractor releasing the Agency from any further
claims by the contractor. You should also ensure that the program office has signed a
receiving and inspection report certifying that all deliverable items have been received,
inspected, and accepted as being in conformance with the contract specifications.

Retainage on Construction Contracts - For a discussion of retainage on Construction
Contracts, see BPPM, section 10.1, paragraph entitled “Retainage and the Problems of
Contractors who Quit Work.”

5 _ Appendix A.1, Clause 16.
52 _ Appendix A.1, Clause 17.
5% _ Norair Eng'g Corp., GSBCA 3539, 75-1 BCA, paragraph 11,062.
5 _ Bailey v. Secretary of Labor, 810 F. Supp. 261 (D. Alaska 1993).

*_ FAR Clause 52.232-9.
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2.4.5 Indefinite Delivery Contracts

When the exact times or the exact quantities of future deliveries are not known at the time of
contract award, or when the shelf life of the product needed is short, grantees may wish to
consider some form of indefinite delivery (ID) contract. Indefinite delivery contracts offer a
number of advantages that will be discussed below with each type of ID contract. As a general
rule, however, ID contracts permit the grantee to maintain inventories at minimum levels and
provide flexibility with respect to shipments to various user locations. It also facilitates
decentralized ordering by users at different locations.

There are three types of indefinite delivery contracts:
1. Definite-quantity contracts,
2. Requirements contracts, and

3. Indefinite quantity (1Q) contracts (commodities)/Task order contracts (services).

2.4.5.1 Definite-quantity Contracts

A definite-quantity contract is one which provides for delivery of a definite quantity of specific
supplies or services during a time period which is fixed, with deliveries or performance to be
scheduled at designated locations at the time each order is placed under the contract. This type
of contract is appropriate when the grantee knows in advance how many total items it will need
during the contract period but is uncertain as to the exact time or the exact amount of its needed
deliveries to any given location. The supplies or services called for by this type of contract must
be regularly available from the supplier or available after a short lead time. For guidance as to
ordering quantities above the quantity stated in the contract, see section 2.4.5.3 below, paragraph
entitled Orders above the stated maximum.

2.4.5.2 Requirements Contracts

A requirements contract is one in which the grantee commits to place all of its requirements for
a particular item or service with a particular contractor during a specified contract period, with
deliveries or performance to be scheduled at the time each order is placed under the contract.
This type of contract is used when quantities and/or the times of needed deliveries are uncertain.
It permits flexibility to the grantee in both quantities and delivery schedules. It may also shorten
the delivery time of a product that has a longer production lead time because the contractor
knows that the grantee will obtain all of its requirements under its contract and in this situation
contractors may be willing to maintain some level of inventory. A requirements contract also
allows for the ordering of supplies or services after requirements become known. It differs from
the indefinite quantity contract in that it promises the contractor that all of the grantee’s
requirements for the particular item will be procured from the contractor, whereas the indefinite
quantity contract makes no promise of this nature and may in fact be one of several (multiple)
contracts awarded for the same item or service. The requirements contract may produce better
prices for the grantee in that the contractor is assured from the beginning that all supplies or
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services of the type called for will be procured from the contractor during a stated period of time.
The disadvantage to the grantee is that it will be committed to order all of the designated supplies
at the contracted price even if it later learns that the supplies can be ordered elsewhere more
cheaply.

Estimated total quantity — When this type of contract is used, grantees should state a realistic
estimated total quantity in the solicitation and in the resulting contract. This estimate is not a
guarantee by the grantee that it will buy the estimated quantity, but is a good faith estimate of
what the requirements are likely to be. The estimate should be based on records of previous
requirements as well as the most current information available.

Maximum and minimum guantities — The contract should protect the contractor by stating a
maximum limit of the contractor’s obligation to deliver. This maximum limit may be expressed
for the entire contract, as well as for each individual order and for any particular period of time
within the contract period of performance. Minimum order amounts may also be expressed for
each order placed and for the contract as a whole. Minimum order amounts, however, are not
required for this type of contract because the grantee’s commitment to buy its requirements from
the contractor represents the legal consideration necessary to make the contract binding. For
guidance as to ordering quantities above the maximum amount stated in the contract, see section
2.4.5.3 below, paragraph entitled Orders above the stated maximum. It should be noted that the
minimum and maximum quantities in a requirements contract are for the contractor’s protection
and do not necessarily limit the grantee’s procurement authority to order more units (since the
grantee has contracted to award all of its requirements to the contractor). Thus the grantee’s
authority to add units to a requirements contract without re-competition is founded on its initial
promise to award all of its requirements to the successful contractor and such additions would
not constitute an impermissible increase in scope (as would be the case with an indefinite-
quantity contract when the grantee seeks to add units above the stated maximum — see below).

2.4.5.3 Indefinite-quantity Contracts

An indefinite-quantity contract is one that provides for an indefinite quantity of supplies or
services, within limits that are stated in the contract, to be provided during a time period that is
fixed in the contract. Deliveries of the supplies or performance of the services are scheduled by
placing orders with the contractor. This type of contract may be appropriate when the grantee
cannot predetermine, above a specified minimum, the precise quantity of supplies or services
that will be required during the contract period, and it is inadvisable for the grantee to commit
itself for more than a minimum quantity. Indefinite-quantity contracts offer several advantages:

minimum inventory levels of supplies can be maintained,

shipments can be direct to users in various locations,

they permit flexibility in both quantities and delivery scheduling,

supplies or services can be ordered after requirements become known, and

the grantee’s obligation is limited to the minimum quantity specified in the contract.

apwdbE
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Minimum and maximum guantities — To ensure that the contract is binding, a minimum number
of units must be stated in the contract, and it must be more than a nominal quantity. There must
also be a stated maximum of units that may be ordered. Indefinite-quantity contracts should
never be “open ended,” where no maximum quantity is stated. This practice has led to serious
problems when agencies attempt to “piggy-back” the open ended contracts of other agencies by
ordering quantities that were never included in the original competitive process. (See section
6.3.3--Joint Procurements of Rolling Stock and ““Piggybacking.”” The contract may also state
maximum or minimum quantities that may be ordered under each task or delivery order and the
maximum that may be ordered during a specified period of time within the contract’s period of
performance.

Orders above the stated maximum — If it becomes necessary to order quantities above the
maximum stated in the contract, (which would be the number of units included in the original
competitive process), such orders should generally not be processed as “change orders,”
(“change orders” must be within the scope of the original competition), but should be processed
as “new procurements.” These new procurements may either be competed or, if circumstances
warrant, processed as “noncompetitive procurements” in accordance with the grantee’s internal
approval process for noncompetitive (““sole source”) procurements. Grantees should anticipate
the possibility of needing additional quantities when they compete the contract award initially
and, if necessary, include option provisions for additional quantities in the original competitive
bidding. In this way if additional quantities are needed they may be procured under the original
contract without having to justify them as a “sole source” add-on.

Multiple Award/Task Order contracts — Grantees may wish to consider making multiple contract
awards for the same or similar supplies or services under a single competitive solicitation. This
may be appropriate in order to ensure the quality or timeliness of deliveries by not limiting the
grantee to a single supplier who may not perform according to the grantee’s expectations or
needs or who may not be able to meet peak delivery requirements. In this event, another supplier
is immediately available to assure that needs will be met.

The Federal Acquisition Regulations (FAR), Subpart 16.504 — Indefinite-Quantity Contracts,
addresses the issue of multiple awards in 16.504(c). The FAR expresses a preference for making
multiple awards of indefinite-quantity contracts under a single solicitation for the same or similar
supplies or services if (i) a recurring need for the supplies or services is anticipated, and (ii) the
agency cannot predetermine its needs above a specified minimum, and (iii) when it would be
inadvisable for the agency to commit itself for more than a minimum quantity. The FAR
envisions the award of multiple task order contracts in which individual task orders would be
issued following competitive solicitations to the original awardees.

If multiple awards are made, grantees must advise prospective bidders of the procedures that will
be used in issuing orders to the contractors selected for award, including the criteria that will be
used to provide the selected contractors with a fair opportunity to be considered for each order
issued. The criteria may include such items as past performance on earlier tasks or orders issued
under the contract, quality of deliverables, timeliness of deliveries, and other factors considered
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relevant by the grantee. It is important that price or cost be one of the selection factors
considered for each order awarded. If the original contract did not establish the price for the
supply or service, the grantee will have to solicit cost or price proposals for each order.

The FAR does provide for exceptions to the requirement that all awardees be provided a fair
opportunity for each order awarded. These would include situations where —

a.

d.

The agency’s needs for the supplies or services are so urgent that providing a fair
opportunity would result in unacceptable delays;

Only one awardee is capable of providing the supplies or services because they are
unique or highly specialized;

The order must be placed on a sole-source basis in the interest of economy and
efficiency as a logical follow-on to an order already issued under the contract,
provided that all awardees were given a fair opportunity to be considered for the
original order; and

It is necessary to place an order to satisfy a minimum guarantee.

Multiple awards will not be advisable when:

a.

b.

state law prohibits,
more favorable terms will be provided if a single award is made,

the cost of administering multiple contracts outweighs any potential benefits from
making multiple awards, and

tasks likely to be ordered are so integrally related that only a single contractor can
reasonably perform the work.
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Chapter 3

3 - Specifications

3.0 Overview (6/03)
3.1 Types of Specifications and Risks (1/98)

3.1.1 Design Specifications (1/98)
3.1.2 Performance Specifications (1/98)
3.1.3 Brand Name or Equal (1/98)

3.2 Using Consultants to Prepare Specifications (1/98)
3.3 Specifications for Equipment and Supplies (1/98)
3.4 Specifications for Construction (1/98)

3.5 Statements of Work for Services (1/98)

3.0 OVERVIEW

REQUIREMENT

8§ 8.c (1) of FTA Circular 4220.1E requires that all solicitations shall:

(1) Incorporate a clear and accurate description of the technical requirements for the
material, product, or service to be procured. Such description shall not, in competitive
procurements, contain features that unduly restrict competition. The description may
include a statement of the qualitative nature of the material, product, or service to be
procured and when necessary, shall set forth those minimum essential characteristics
and standards to which it must conform if it is to satisfy its intended use. Detailed
product specifications should be avoided if at all possible. When it is impractical or
uneconomical to make a clear and accurate description of the technical requirements, a
"brand name or equal” description may be used as a means to define the performance or
other salient characteristics of a procurement. The special features of the named brand
which must be met by offerors shall be clearly stated.

8§ 15 of the Master Agreement states that:

d. Exclusionary or Discriminatory Specifications. Apart from inconsistent
requirements imposed by Federal statute or regulations, the Recipient agrees to comply
with the requirements of 49 U.S.C. § 5323(h)(2) by refraining from using any Federal
assistance awarded by FTA to support procurements using exclusionary or
discriminatory specifications.

e. Bus Seat Specifications. A State or local government recipient may use
specifications conforming with the requirements of 49 U.S.C. § 5323(e) to acquire bus
seats.
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DISCUSSION

As a recipient of public funds you will have to keep in mind that you represent the
government, whose objectives in spending taxpayers' money will always include, as one of
its goals, the goal of full and open competition. It is easy to lose sight of this under the
pressure of completing a project on time. Many programs in your domain have political
sensitivity and media visibility. The temptations will be great to *"get something out now,""
and it will always be easier to respond to the immediate pressure than to do a careful and
thorough job at the outset. But time taken here, in the careful research and drafting of the
specifications, will invariably reward you with a better product, at a lower cost, and with
far fewer claims and delays during the life of the project. Another age-old problem in this
area of drafting specifications is the desire to push the state of the art to a new level, to have
the best possible system, regardless of cost. Government organizations tend to be
applauded for the visible quality of the things they do, whether it's their services, or major
transit systems. But against these real-life pressures stands the Federal and State
Government policy to define the ""minimum needs'* and to avoid specifications which might
unduly restrict competition. We need to remind ourselves that our industrial suppliers are
also taxpayers whose tax dollars are helping to finance this procurement; as such they are
to be given every opportunity to compete for the work they are helping to finance.

Technical Specifications and Statements of Work must clearly describe the products and
services to be procured in terms which will permit full and open competition and which
will meet the buying agency's minimum essential needs.

3.1 TYPES OF SPECIFICATIONS AND RISKS
DISCUSSION

Specifications may be very detailed in describing the product or work to be done, or may
simply require an end result, or may contain combinations of these two approaches. There
are different levels of risks and responsibilities inherent in these different types of
specifications. As a general rule the more design details there are in the specification, the
more the buying agency becomes responsible for the performance of the product.
Conversely, the more the specification describes the performance of the product instead of
its design features, the more responsible the contractor becomes for the end product. The
legal theory involved in these cases is the implied warranty of specifications.* Following is a
discussion of the various types of specifications and the risks inherent in each type.

! _ United States v. Spearin, 248 U.S. 132 (1918).
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3.1.1 Design Specifications

DISCUSSION

Specifications detailing the manner or method of performance are often treated as design
specifications. Contrasted with these are performance specifications, which leave the
details of performance, and the details of design, to the contractor's discretion. Design
specifications are those which set forth precise measurements, tolerances, materials, in
process and finished product tests, quality control, inspection requirements, drawings and
other specific information. It is this design type of specification, dealing with the details of
the work, which the contractor is "'required to follow as one would a road map,"* which
gives rise to implied warranty. Under this type of specification, the buying agency (as the
author of the specifications) will be held responsible for design and related omissions,
errors, and deficiencies in the specifications and drawings.2 There is an implied warranty
that the detailed designs or processes will result in an end item which functions as required.
Conversely, there is no implied warranty where the specification simply sets forth an
objective or end result to be achieved, and the contractor is free to select the means of
accomplishing the task, in which case he assumes responsibility for that selection. 2 In
those cases where the specification contains both design and performance requirements, it
will depend on what portion of the specification causes the contractor's difficulties, whether
he has discretion to choose how to do the work. 4

Specific situations working to relieve the contractor from end item performance
responsibility would include:

e When the contractor is left no discretion or choice in the materials to be used. 2

e When specifications set forth dimensions and the item built to the dimensions
cannot be used as anticipated because of those dimensions. &

2_ Monitor Plastics Co., ASBCA 14447, 72-2 BCA 1 9626 at 44,971.

3., L. Simmons Co. V. United States, 188 Ct. Cl. 684, 412 F.d. 1360 (1969) at 689.

4. Engineering Technology Consultants, ASBCA 43600, 92-3 BCA { 25,133, recons. Denied, 93-1 BCA { 25,507.
5

- J. L. Simmons Co., id.

® - Harrison Western/Franki-Denys, Inc., ENGBCA 5523, 92-1 BCA { 24,582.
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e When specifications define a method of performance or the particular
manufacturing processes a contractor must follow (e.g., detailed procedures for
pouring concrete, detailed soldering methods, etc.) £

e When specified equipment cannot be successfully used in performing the
contract. &

e When detailed specifications require performance contradictory to local codes
or ordinances. 2

e When the specifications provide for alternate methods of performance, and the
contractor selects a method from among alternatives in the specification, the
contractor will not be liable if the alternative does not accomplish the desired
results. £

3.1.2 Performance Specifications

DISCUSSION

Performance specifications dictate the performance of the end product, not how the contractor
will do the work. These are specifications which give the contractor discretion in how to
achieve the end result called for by the contract.X Performance specifications place the greatest
degree of responsibility on the contractor and represent the lowest degree of legal risk (but not
necessarily the lowest program risk) to the buying agency. It must be said, however, that there
are valid reasons for specifying "'design' type requirements within performance specifications,
as where standardization is needed, where there is an opportunity to avoid duplication of
design costs which have already been incurred, etc.

As a general rule, when a performance-type specification is used, the buying agency will
not be liable for a contractor's increased costs in performing the contract unless the
performance specification embodies requirements which are impossible to attain. 2

” - Hobbs Constr. & Dev., Inc., ASBCA 34890, 91-2 BCA { 23,755.

8 _ Maitland Bros. Co., ASBCA 23849, 83-1 BCA  16,434.

® - Huber, Hunt & Nichols, Inc., GSBCA 4311, 75-2 BCA { 11,457.

10 _ Southern Paving Corp., AGBCA 74-103, 77-2 BCA 1 12,813 at 62,363.
11 _ Aleutian Constructors v. United States, 24 CI. Ct. 372 (1991).

12 _ Intercontinental Mfg. Co. V. United States, 4 Cl. Ct. 591 (1984) at 595.
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It should also be noted that the fact that the buying agency specifies a minimum
requirement for some component or some aspect of performance (e.g., "'at least 3 hp™'; "'no
more than 2" wide') does not change a performance specification into a design
specification; i.e., the buying agency is not warranting that an item which meets the
minimum requirement will perform properly when incorporated into the system. For
example:

e A provision that surfaces be at a certain specified minimum temperature when painted
was not a warranty that satisfactory results would be obtained at that temperature.2

e Where the agency specified a minimum of not less than 14-gauge steel it was not
warranting that 14-gauge would meet performance requirements.

3.1.3 Brand Name Or Equal

DISCUSSION

These are specifications which require a particular manufacturer's product, part number, or
model. The specification may allow for an ""equal’* product and should clearly set forth the
salient physical and functional characteristics of the brand name product. Under this type of
specification if the contractor uses the brand name product or an approved "equal,' the
buying agency assumes the responsibility for proper performance (assuming the contractor
used the product in the proper way). If the contractor elects to manufacture an equal product
in-house, he will be responsible that the product performs equally with the specified brand
named product. The BPPM Section 2.4.2.2.1 contains extensive guidance on the use of ""brand
name or equal’* specifications.

3.2 USING CONSULTANTS TO PREPARE SPECIFICATIONS

REQUIREMENT

8§ 8.a.(5) of the FTA Circular 4220.1E requires that grantees avoid situations known as
"organizational conflicts of interest." An organizational conflict of interest arises when a
contractor, because of other activities, relationships, or contracts, is unable or potentially
unable, to render impartial assistance or advice to the grantee, or when a contractor's
objectivity in performing the contract work is impaired, or when a contractor has an unfair
competitive advantage.

13 _ Ahern Painting Contractors, Inc., DOTCAB 67-7, 68-1 BCA 1 6949.

14 _Inlet Co., ASBCA 9095, 1964 BCA { 4093.
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DISCUSSION

The FTA Circular envisions two distinct problems when using consultants to prepare
specifications or statements of work: (1) that the consultant will be biased toward a
particular product or firm because he has business relationships with that firm or a
financial interest in the product, or (2) that the consultant will have an unfair competitive
advantage if he is allowed to compete for a product or service which he helped to define in
a specification or statement of work. When a contractor is used to prepare or assist in the
preparation of specifications and statements of work, care must be taken to ensure that the
contractor will be completely unbiased in his decisions. Buying agencies must ascertain
that the contractor has no financial or organizational relationship with a potential supplier
which might motivate him to slant a specification toward that supplier. With respect to the
unfair competitive advantage issue, contractors developing specifications should not be
allowed to compete on procurements for which they prepared specifications.

Best Practices

Contractors who are working on specifications to be used for competitive procurements should
be required to accept a "Limitation on Future Contracting"” provision in their contract for the
specification/ consulting work which precludes them from bidding on the resulting procurement.
Further guidance may be found in the BPPM Section 2.4.2.2.2 "Organizational Conflicts Of
Interest."”

It is also advisable when using consultants to draft procurement specifications to obtain a formal
written certification with their proposal which describes all of their past, present or planned
organizational, financial, contractual or other interests with organizations whose products or
services may be offered in response to the procurement on which they will be consulting. Where
there are such interests identified by the contractor, the contractor should also be required to
describe why it believes that performance of the proposed consulting contract can be
accomplished in an impartial and objective manner. An example of a certification requirement
used by the Federal Department of Transportation may be found in Appendix B.10%.,

3.3 SPECIFICATIONS FOR EQUIPMENT AND SUPPLIES
DISCUSSION
Plans, drawings, specifications or purchase descriptions should state only the minimum

needs of the agency and describe the supplies in a manner which will encourage maximum
competition, avoiding restrictive features which might restrict offers.

15 _ Transportation Acquisition Regulation (TAR) Clause 1252.209-71 DISCLOSURE OF CONFLICTS OF
INTEREST (Oct 1994).
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Best Practices

Planning - A market survey should be conducted to determine sources that offer products which
meet the requirements. Caution must be exercised to avoid disclosure of agency budgets or other
information which might give a supplier an unfair competitive advantage. Descriptive literature
from one prospective supplier cannot be used as the sole basis for writing specifications.
Determine what your essential requirements are and separate these essentials from those which
are "nice to have" or desirable. In your research determine what the state-of-the-art is and
develop your specification within the state-of-the-art.

Content -

o A performance-type specification is generally preferable to a design-type
specification (i.e., don't tell the contractor how to do the work but rather specify the
end-item's performance). This is in keeping with a goal of maximum contractor
responsibility and minimum risk to the buying agency. It may be necessary, however,
to use design-type descriptions (as for components, tolerances, etc.) in certain
situations, such as the need for standardization.

e The specification must set forth the minimum essential characteristics and standards
required to satisfy the intended use (e.g., "no more than 2" wide"; "at least 3 hp"; "at
least once per month™).

e When "brand names" are being used for specific components, it may be advisable to
include at least two brand names followed by the words "or equal”. When so used,
the specific features which must be met by offerors should be clearly stated. See
BPPM Section 2.4.2.2.1.

e The specification must not only describe the product but must also include reliability
and quality assurance requirements (Quality Control Plan).

e Criteria for inspecting, testing and accepting the product will have to be included in
the specification.

e Preservation, packaging, packing, and marking requirements will also have to be
addressed.

e Include a Contract Data Requirements List (CDRL) to tell the contractor what
documentation is required, when it is to be delivered, and whether the documents
need approval (e.g., drawings, maintenance recommendations, master parts list,
shipping/ handling/ storage procedures, etc.) When buying major systems be sure to
require a comprehensive spare parts data package as a deliverable item. This will be
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necessary for competing the procurement of spare parts after the initial complement
of spares has been used.

e s training needed for users and those who must maintain the equipment? Are
maintenance manuals needed?

e Do not include contractual terms and conditions, such as, cost/price information,
warranties, delivery information, etc.

e Write sentences which are short, concise and simple.

e Use decimals instead of fractions.

e Don't use open-ended requirements such as "as directed,” "satisfactory to," etc.

¢ Do not use unfamiliar words, colloquialisms or words which are ambiguous.

e When you have finished, read your specification and ask yourself, "Is there any way
that anyone could misinterpret this statement?"

e You may wish to consider standardizing your Agency's approach to the format and
content of specifications and statements of work. Appendix B.2 provides a
Specification/ Scope of Service Guide which contains guidelines and
recommendations for developing specifications, data sheets, and statements of work
for supplies, equipment and services. 8

3.4 SPECIFICATIONS FOR CONSTRUCTION
DISCUSSION

The technical provisions of construction specifications must be in sufficient detail so that,
when used with the applicable drawings and the documents incorporated by reference, bids
can be prepared on a fair and competitive basis. In contracting with public funds the
essential objective in drafting specifications is to satisfy the fundamental public policy
requiring full and open competition. This objective is not only a Federal requirement but
most states and local governments have similar statutes.

16 _ Prepared by Office of Procurement, The Metropolitan Transit Authority, Harris County, Texas, dated January
1987.

7 _MPC §3-203.
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Best Practices

Contracting books, manuals, etc. - Volumes have been written about the forbidding and exotic
world of construction contracting, and we would like to begin by advising you to obtain some
essential roadmaps for this journey, beginning with a comprehensive text entitled, appropriately,
Construction Contracting. “® We would also recommend you obtain a copy of the Construction
Contract Administration Manual (which is devoted entirely to construction contracting)
produced by a public agency working with FTA grant funds. 2

Content -

e Materials, equipment, components or systems should be described, where possible, by
reference to documents generally known to industry. Such documents include
Federal, military, or nationally-recognized industry, and technical society
specifications and standards. The standards which best represent no more and no less
than the buying agency's minimum needs should be selected for incorporation by
reference into the construction specifications.

e |f you employ an A/E firm to develop your specifications be sure they are warned
against the use of proprietary specifications, i.e., writing a specification "around" a
particular manufacturer's product, effectively precluding competition. Thisis a
common practice among A/E firms, especially when a particular product has a proven
track record, but the practice conflicts with the objective of full and open competition
in public contracting.

o Keep the specifications as simple as possible. One court used these words:
"A contractor should not be required to wade through a maze of numbers,
catalogues, cross-reference tables and other data resembling cross-word
puzzlegoin order to find out what the government requires in an invitation for
bids." =

8 _ The George Washington University's National Law Center's Government Contracts Program has published a
number of excellent books dealing with Government contracting. One such book is Construction Contracting (The
George Washington University: Washington, D. C., 1991). For a complete catalogue of contracting-related texts
contact: The GW Bookstore, 800 21st. St., N.W., Washington, D. C. 20052, Phone: (202)994-6870, Fax: (202)296-
9445, http://www.gwu.bkstr.com.

19 _ Construction Contract Administration Manual, Port Authority of Allegheny County, Procurement Department,
2235 Beaver Avenue, Pittsburgh, PA 15233-1080, Phone: (412)237-7000, FAX: (412)237-7101. This Manual
contains many worthwhile things, such as procedures for bid document preparation, bidding, contract award, and
contract administration; General Contract Provisions; a multitude of forms for reporting, evaluating, administering,
etc.

2 _Gorn Corp. V. U. S., 424 F 2d 588 (Ct. CI. 1970), noted at 592.
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e You may want to consider using an "Order of Precedence" clause telling bidders
which bid documents are to be relied on in the event of a conflict within the
documents. You should choose a clause that places the most important part of the bid
package in the most important position. For example, if you are certain that the
drawings are correct, your clause could give the drawings priority over the
specification.

e Complex specifications are best discussed with bidders at a pre-bid conference but be
careful to advise bidders that none of the explanations at the conference will qualify
the terms of the specifications, which can only be modified by written amendments.

e Be sure to review carefully FTA Circular 4220 (latest version) and the Master
Agreement (MA) for requirements which may affect your specifications. Examples
would include:

o

Preference for recycled products. 2

Use of metric system. 2

Seismic safety for construction projects. 2
Environmental requirements. 2

Requirements of the Americans with Disabilities Act. 2

o Describe all of the contractor's obligations as far as meeting codes and standards that
are applicable to the project (local, State, and Federal).

e Review the suggestions above for Supplies and Equipment, Section 3.3, for
applicability to construction specifications.

2 FTA MA(12) § 15g.

Z_FTA MA(12) § 30.

Z_FTA MA(12) § 23e.

2 _FTA MA(12) § 25.

B _FTA MA(12) § 12g.
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3.5 STATEMENTS OF WORK FOR SERVICES
DISCUSSION

A statement of work, rather than a specification, is used for services contracts. A statement
of work defines the work required of a contractor, either to design the equipment to be
procured or to provide services which are not related to the procurement of hardware.

Best Practices
Statements of work should include the following elements:

o When buying services on a "level-of-effort™ basis, i.e., when specifying the number of
labor hours to be furnished by the contractor, be sure to define the labor
categories/hours for each and define the minimum years of experience and licensing
requirements (CPA, PE, etc.) for each.

e Include, if applicable, a detailed list of all data, property and services which will be
provided to the contractor by your Agency for his use in performing the contract.

o Detail all tasks the contractor must perform, and specify coordination requirements.

o Specify the data that must be submitted for approval. Also define the schedules for
initial submission and the review/approval time required.

o Describe all the standards the contractor must fulfill, including Federal, State, and
local standards that are applicable to the project.

Acronyms
ASBCA - Armed Services Board of Contract Appeals
BCA - Board of Contract Appeals
DOTCAB - Department of Transportation Contract Appeals Board
ENGBCA - United States Army Corps of Engineers Board of Contract Appeals
FTA MA - Federal Transit Administration Master Agreement
GSBCA - General Services Administration Board of Contract Appeals

MPC - American Bar Association Model Procurement Code for State and Local Government
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Chapter 4

4 - Methods of Solicitation and Selection
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4.4.4 Responsive Bidder (5/96)
4.4.5 Bid Mistakes (5/96)
4.4.6 Bid Withdrawal (5/96)
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4.0 OVERVIEW

REQUIREMENT

The methods of solicitation and selection allowed within the Federal contractual sphere * are
listed in § 9 of FTA Circular 4220.1E. You may choose:

e micro-purchases only for contract amounts less than $2,500;

« small purchase procedures only for contract amounts less than the simplified
acquisition threshold (currently $100,000);

o sealed bids where
° you have a complete, adequate, and realistic specification or purchase description,
°  two or more responsible bidders are willing and able to compete,

° the procurement lends itself to a firm fixed price contract and the selection can be
made primarily on the basis of price, and

° no discussion with bidders is needed after receipt of offers;

e competitive proposals; or

e  noncompetitive proposals (sole source) procurement only if you can justify not
soliciting additional competition in the manner explicitly defined in FTA Circular

4420.1E § 9.h.

State law usually restricts the method of procurement more tightly than these Federal
requirements.

DEFINITION

Solicitation - A purchasing entity's request for offers, including a telephone request for price
quotations, an invitation for bids, or a request for proposals.

Offer - A promise to provide goods or services according to specified terms and conditions in
exchange for material compensation.

1 _ see Section 1.3.2, "Federal Contractual Sphere."
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Acceptance - Agreement to the terms of an offer. In most jurisdictions, "award" by a public
agency can constitute acceptance, and may create an enforceable contract.

DISCUSSION

Based on your procurement plans and the specification developed with your customer, you
will generally initiate the procurement by soliciting offers. Depending on the requirements
of the method of procurement you choose, you may solicit offers in a telephone call or in
many other forms ranging up to multi-volume requests for proposals. When you receive
offers (whether quotations, bids, or proposals), you may accept one, reject them all, or
(unless you are using the sealed bidding method) request additional offers. Regardless of
the procurement method, when you accept an offer, you create a binding contract
according to the terms of the offer.

Best Practices

When you and your customer have specified the requirement, you will generally solicit offers
from suppliers. The solicitation ranges from a telephone call to make a reasonable price
determination (in the case of a micro-purchase), to a lengthy request for proposals in the case of
a competitive proposal. The terms in your solicitation of offers are substantially determined by
the method of selection you will use. Because your contract will ultimately be based on the
terms of the offers, the selection of a method of procurement and the terms in your solicitation of
offers are important and you will have the most success if they are based on well-tested practices
and documents.

The solicitation of offers places you in the position of controlling the competitive process. You,
rather than the supplier, decide whether to accept or reject the offers. A technical exception to
this competitive model occurs in some micro-purchases and small purchases when, based on
catalogues or other supplier information, you issue a purchase order (or similar document)
without receiving a direct offer. In this case you are technically making the offer, and the
supplier is in a position to accept (usually by performing) or reject (usually by notice to you).

A solicitation does not bind your agency to purchase the goods or services solicited, although it
may create an implied contract of fair dealing with your suppliers. 2 Although you will want to
treat suppliers as partners and with respect for the purposes of long run competition and
cost-effective business relations, many agencies make clear in their solicitations that they reserve
the right to reject all offers, i.e., that they are merely soliciting offers and that the solicitation
does not create any rights in suppliers. The price quotations, bids, or proposals submitted by
suppliers should be firm offers to your agency to supply the goods or services upon the material
terms in your solicitation.

2 _ United States v. John C. Grimberg Co., 702 F.2d 1362, 1367 (Fed Cir. 1983) (in banc).
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In sealed bidding, there is generally no further modification of material terms: your agency
either accepts one of the offers or rejects all bids. In the other procurement methods, you may
request or receive additional offers before you accept one.

Although FTA Circular 4220.1E provides you broad choice and discretion, state laws and local
policy often require that you use sealed bids in certain procurements and that you use
competitive proposals in others. Based on state law and your own practice, you may find the
method of procurement is largely determined by the type of services or goods you are

procuring. 2 If the procurement is too large for micro-purchase or small purchase procedures,
you will generally invite sealed bids for selection primarily based on price, or request proposals
which will be evaluated according to additional criteria before a selection is made. Under certain
restricted circumstances, you may solicit a non-competitive proposal from a sole source.
Purchases under contracts with sister states or local agencies may also meet the Federal
requirements. *

If the legal and policy requirements leave you with more than one available procurement
method, your choice among these methods will depend largely on:

o the time and expense required of you and your suppliers for the respective methods, and
o the likelihood of getting the best buy for your customers.

When you accept an offer, you establish a contract.

4.1 MICRO-PURCHASES

REQUIREMENT

§ 9.a. of FTA Circular 4220.1E authorizes the use of micro-purchases as a method of
procurement, when appropriate. If used, the following apply:

1. Micro-purchases are defined as those purchases under $2,500.

2. Micro-purchases may be made without obtaining competitive quotations if the grantee
determines that the price to be paid is fair and reasonable.

3. Micro-purchases are exempt from the Buy America requirements. >

3. see Chapter 6 for a discussion of the procurement methods commonly used for each object of procurement.
* - FTA Circular 4220.1E § 7.f.

> 49 CFR § 661.7, Appendix A to § 661.7, subparagraph (e).
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4. Micro-purchases should be equitably distributed among qualified suppliers in the local area
and purchases should not be split to avoid the requirements for competition above the
$2,500 micro-purchase threshold.

5. The requirements of the Davis-Bacon Act apply to construction contracts between $2,000
and $2,500. ®

6. Other than the Davis-Bacon Act clauses for construction contracts between $2,000 and
$2,500, no other Federal clauses are required.

7. Minimal documentation is required: (a) a determination that the price is fair and reasonable
and (b) how this determination was derived.

DEFINITION

Micro-purchasing - A method of procuring goods and services under $2,500. A micro-purchase
does not require obtaining competitive quotations if you determine that the price to be paid is fair
and reasonable.

DISCUSSION

If permitted by state and local requirements, purchases under $2,500 no longer require
more than one price to satisfy Federal requirements, as long as you determine that the
price paid is fair and reasonable. You can include a "*fair and reasonable price"
determination in your forms used for micro-purchases. Rotating through a list of the
suppliers is one method to equitably distribute the micro-purchases among qualified
suppliers.

Best Practices

A threshold question you must get an answer to is whether or not your state law allows you to
implement a micro-purchase method of procurement that does not require "full and open
competition.” If you have the legal authority under your state law to implement a micro-purchase
program, you must comply with the procedural requirements stated as items 1, 2, 4, & 5 under
the Requirements portion of this section. Once you are satisfied that you can legally have a

b Asa practical matter, you may wish to adopt the statutory threshold for the Davis Bacon Act of $2,000 as the
micro-purchase threshold for construction services. This is what has been done with the Federal Acquisition
Regulation -- see, FAR § 13.601(a) which defines micro-purchases for construction as being limited to $2,000.
However, if you have a requirement for $2,300 of construction, you no longer need competitive quotations, but you
still need Davis-Bacon wage rate submissions and compliance.
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micro-purchase program under your state's laws, you need to develop a procedure or regulation
that addresses the FTA requirements and provides practical guidance to your organization

Limits and Procedures - How will you guide the use of micro-purchase procedures? In
accordance with the general requirement to have procurement procedures and a contract
administration system (including written selection procedures),” larger agencies often maintain
formal written procedures that address the circumstances under which micro-purchase
procedures should be used. Although these circumstances shall not include purchases greater
than $2,500, you may wish to set your limit lower depending on state law and your own
experience with the cost-effectiveness of price competition using small purchase procedures. If
you can efficiently ascertain the lowest cost supplier, you may not always wish to use
micro-purchase procedures.

This method of procurement is intended to be used as creatively as possible and to minimize the
paperwork that is inherent in other procurement practices. In establishing policies relating to
micro-purchases at the grantee level, you must always be mindful of the "equitably distribute”
requirement and the prohibition against splitting procurements. ¢ The latter requirement is one
you already deal with at all levels of your procurement processes. However, a significant
requirement is to meet the documentation requirement of the FTA -- a determination that the
price is fair and reasonable and how this determination was derived.

Equitable Distribution - How will you equitably distribute your purchases among local
suppliers? Do you have an automated purchasing and materials management system in place
that allows you to track purchases by line item and vendor the item was purchased from? If so,
and if you have multiple vendors for that item or service, you can alternate among those vendors.
Do you have blanket purchase agreements in place with multiple vendors for multiple products
which were established as a competitive process? If so, micro-purchases could be made from
those vendors, again on a rotating basis. It is a good practice to keep records on dollar amounts
awarded during the year to assist in monitoring distribution.

Bid Splitting - How will you monitor procurements so that requirements are not being split
to avoid another procurement method? You may have a system in place now that allows you
to monitor any tendency to split requirements over your small purchase maximum into small
purchases. Micro-purchasing would be an additional method of procurement addressed in your
procedures and training within your agency. If you have an automated system which records
individual procurements, that system may have to be reviewed periodically to analyze the

" _FTA Circular 4220.1E § 8.c.

8 . You must not split a procurement that would be in excess of $2,500 (three widgets worth $1,500 apiece for a total
of $4,500) into smaller purchases (three sequential purchases of $1,500) in order to use this method of procurement.
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procurement patterns for a particular product or service. Many times, you simply rely on your
buyer or contracting officer to monitor not only bid splitting but also equitable distribution.

Fair and Reasonable Determination - How do you document your determination that the
price is fair and reasonable and the basis for that determination? You may want to prepare
some "boilerplate” determinations for signature that address specific ways you buy products or
services. You may want to say that based upon a telephone quote from John Doe Company for
the widget and comparing that price with a price paid 6 months ago for the same widget, it is fair
and reasonable -- you would fill in the blanks in your form, sign it, and file in the procurement
file. Alternatively, you may use an existing form such as a buyer's tabulation that is filed. You
may want to have another form that indicates the procurement is being made from an existing
Blanket Purchase Agreement for which competition was obtained. You may want to prepare a
form that addresses sales items -- you are buying this widget from X Company based upon an
advertisement that the widget normally sells for $35 each and is on sale for $29.50 and this is fair
and reasonable. Finally, you may want to have a form that simply addresses a standard
commercial item -- the price is fair and reasonable because it is a standard commercial item sold
in the open marketplace. 2

In implementing this requirement at the Federal level, the regulations recognize the paperwork
cost of verifying the reasonableness of price may more than offset the potential savings. The
price is also essentially assumed to be reasonable unless the contracting officer suspects or has
information to indicate that the price may not be reasonable (higher than recent price paid or has
personal knowledge of price for the supply or service), or a supply or service is being purchased
for which there is not comparable pricing information readily available. °

Other Federal Precedent - In response to requests from its own field offices for more guidance,
the Federal Government recently revised its regulations dealing with direct Federal micro-
purchases. 1 Because these changes give more flexibility to procuring agencies, you might want
to review these provisions as you consider policies and guidance for your agency's micro-
purchases. Among the changes were:

e the Government-wide commercial purchase card is the preferred means (but not the only
means) to purchase and pay for micro-purchases; 12

9. Although it is written for the more detailed "price analysis" required in competitive procurements, FAR § 15.805
discusses price analysis techniques that may be used or adapted to support your determinations for these
micro-purchases.
10

- FAR § 13.106(a)(3).

1 These changes were published as part of Federal Acquisition Circular 90-40 in VVolume 61 of the Federal
Register on pages 39189 through 39199 (61 Fed. Reg. 39189-39199 (July 26, 1996)).

12_FAR § 13.103(e).
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e agencies are encouraged to delegate micro-purchase authority to employees of the agency
who will actually be using the supplies or services being purchased; £

e contract clauses are not required for micro-purchases; and
 documentation to support micro-purchases is to be minimized.

A recent report by the General Accounting Office £ that addresses use of credit cards by Federal
agencies is expected to result in more relaxed guidance being issued by the Federal agencies and
increased usage of the credit card. The report discusses the savings in time and money that an
agency can realize by utilizing credit cards for micro-purchases and the fact that there has been
no apparent increase in procurement fraud through the utilization of these cards.

There is no absolute guidance that can be given in this area as to what works best or even well.
The authority to use micro-purchases is intended to provide a very flexible procurement method
which will allow you to buy low-priced items in a cost-efficient manner.

4.1.1 Purchase Cards
DISCUSSION

This section deals with the use of purchase cards for micro-purchases, which are those of
$2,500 or less. Since micro-purchases are exempt from the requirements of publicizing and
obtaining competitive quotes, they are well suited to being delegated by the procurement
department to the end users of the supplies or services. And since purchase cards have
proven to have certain advantages in making micro-purchases, the delegation of authority
to use purchase cards will be the focus of this section.

A purchase card works like a personal credit card, such as VISA or MasterCard. Purchase
cards offer a number of tangible advantages over the traditional purchasing methods of
issuing individual purchase orders or blanket purchase orders, but they also present new
challenges, especially in the area of internal controls and the equitable distribution of the
agency's business to various vendors, including Disadvantages Business Enterprises
(DBE's).

¥ _FAR § 13.106(a)(3)(i) and 1.603-3(b). See also Section 2.1.2, "Autonomy" regarding decentralization,
generally.

Y_FAR §13.106(b).

1% GAOINSIAD-96-138 (8/6/96). GAO Reports are available on the Internet at the Government Printing Office
web site: www.access.gpo.gov.
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Best Practices

The San Francisco Bay Area Rapid Transit District (BART) instituted a pilot program for
purchase cards on July 1, 1996. The results of the BART program have generally been very
positive. The BART experience has demonstrated a number of important lessons, which other
grantees should be aware of, and these are discussed below. The detailed procedures adopted by
BART for implementing its purchase card system are included in Appendix B.13, BART
Purchase Card System.

Delegation of Authority - All purchase cards should be centrally controlled out of the
Procurement Department. The Procurement Department must be responsible for training those
individuals who are to be given authority to use the purchase cards. In order to maximize the
benefits of micropurchasing with purchase cards, the persons authorized to use the card should
be those whose department will be using the supplies or services being purchased. The
delegation of authority to end users should involve the appointment in writing of these end users
as "contracting officers™ (or such other title as the grantee may use to describe those having
authority to award contracts). Such an appointment procedure has been adopted by BART, and
is also followed by Federal agencies (See FAR 1.603-3, Appointment). All purchase card
activity would function, therefore, as re-delegated procurement authority requiring a valid
warrant, training and periodic review by the Procurement Department. Cardholders would be
subject to the same Standards of Conduct as other procurement personnel (See BPPM § 2.4.2.2.2
- Written Standards of Conduct). They would also be subject to the procurement policies issued
by the Procurement Department. The grantee’s written procurement procedures must be
expanded to give specific guidance for purchase card activity, including the internal controls and
the best business practices for users to follow.

Advantages of the Purchase Card - BART has identified a number of advantages in using the
purchase card. These include:

e Vendors are now getting paid much more quickly; i.e., within 1-2 days.

e Vendors are responding rapidly to the agency's orders; i.e., within 20-30 minutes of an
order.

o If avendor does not have the needed part, the end user "shops" the street until they can
find another vendor who has the part, instead of ordering the part from the initial vendor
who would have to "buy" the part and pass it through the blanket purchase order with an
additional "markup."

e There is more price competition with the card than with using the traditional blanket
purchase order system. In the past, vendors knew how difficult it was to get a blanket
purchase order established, so their pricing tended to be inflexible. With the card,
vendors know that BART has the ability to go to other vendors, so there is now more
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price competition. The bottom-line result is that there are fewer vehicles out for parts and
the budget performance has improved.

e The card provides a complete electronic listing of all cardholder activity. This activity
can be analyzed using PC software such as MS Office-Access and Excel to look at trends
in the data; for example:

e Were any individual transactions over the micro-purchase threshold of $2,500? Are
requirements being artificially split to stay within the $2,500 limit?

e Were purchases of similar items for different vendors reasonably uniform in pricing? In
other words, does the data prove the reasonableness of prices being paid?

o Is the business being equitably distributed among vendors?

e Are Disadvantaged Businesses receiving an equitable portion of the business? This can
become a problem area with the card, and end users need to work to identify potential
DBE vendors. The agency’s written procedures for the card should make the cardholders
responsible for meeting the agency’s reasonable and attainable DBE goals.

4.1.2 Consolidation of Micro-Purchases

If you have a large volume of repetitive buys, you should consider whether it is feasible to
consolidate these purchases into larger quoting packages in order to get better pricing, reduce
inventory levels, and make the procurement operation more efficient in terms of effort expended.
The best practice described below may be something you should consider for your agency if you
have circumstances similar to those at the Whidbey Island Naval Air Station.

Best Practices

This describes an initiative taken by the Purchasing Manager at Whidbey Island Naval Air
Station to analyze the repetitive procurements for standard items from the several different shops
at this government facility, and consolidate them into larger quoting packages. The result was a
dramatic lowering of unit prices and a much more efficient procurement office in terms of effort
spent. This procurement manager also used this technique for her next employer, Community
Transit, with similar savings.

When she assumed the duties of Purchasing Manager, this individual began to develop lists of
items bought repetitively during the last six-month period. She entered the items into a database
for easy retrieval and updating. A list of items was developed for each of the functional user
shops that initiated procurements. These included: paint supplies, building supplies, plumbing
supplies, grounds keeping supplies, liquid oxygen plant supplies, vehicle maintenance, office
supplies, electrical supplies and waste & heating plant chemicals. Once the historical purchases
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information was developed, the Procurement Manager sent the data to each of the shop managers
and had them review it and update it for their anticipated needs in the upcoming six-month
period.

With the anticipated six-month requirements lists in hand, the Purchasing Manager then
developed vendor lists for each of the different shop’s requirements. Vendors were notified that
the anticipated needs for the next six-month period were based on actual historical usage so that
there was a certain degree of confidence that the items on the list would be ordered during the
upcoming period, although no guarantee was given to the vendors that the Navy would buy the
same quantities they had bought in the past. It should also be noted that the six-month contract
period was chosen after dialogue with vendors who suggested they would be willing to bid prices
without contingencies for inflation if the contract was six months and not, for example, one year.
So the contract terms were chosen with the vendors’ advice as to what would achieve the best
pricing arrangement. For each list of standard items bid, no more than two or three vendors were
awarded each list. Then blanket agreements were processed with unit prices that were firm for
the six-month period of the contract. This entire procedure was then repeated every six months.
The end result was not only dramatically lower pricing and more efficient procurement
operations, but also lower inventory levels since the vendors were willing to stock the various
items knowing they would in all likelihood get orders for the items. This meant the Navy
received the items expeditiously when orders were placed. 8

4.2 SMALL PURCHASES

REQUIREMENT

Small purchase procedures may not be used if the services, supplies, or other property costs
more than $100,000. If small purchases procedures are used, price or rate quotations shall be
obtained from an adequate number of qualified sources. FTA Circular 4220.1E § 9.b.

DEFINITION

Small Purchase - Acquisition of services, supplies or other property that cost less than the federal
simplified acquisition threshold, currently fixed at $100,000.

Small Purchase Procedures - Those relatively simple and informal procurement methods used to
make small purchases. If these procedures are used, price or rate quotations shall be obtained
from an adequate number of qualified sources.

18 _ For further information contact Ms. Sandra Kuykendall at skuykendall@islandtransit.org.
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DISCUSSION

As a method of procurement, small purchase procedures recognize that up to some
statutory level ($100,000 for federal procurements) it could cost more to conduct formal
competition than the value expected to be yielded by the formal competition. This
procedure requires obtaining only limited competition from an "adequate’ number of
""qualified™ sources (at least two). Solicitations and quotations for small purchases may be
either oral or written.

Best Practices

State and Federal Thresholds - As with most other procurement methods, it is important that you
determine the dollar threshold for small purchases in your state law and local requirements. In
many cases, the definition will not define a small purchase but, rather, will establish at what
dollar value competitive sealed bids or proposals are required -- e.g., "before a contract can be
awarded in excess of $15,000, the procedures of this statute relating to competitive sealed bids or
competitive sealed proposals shall be used." Contracts awarded at the lower of this state level or
$100,000 are considered small purchases for the purposes of this discussion and the provisions of
FTA Circular 4220.1E.

If your state and local threshold for small purchases is substantially less than $100,000, you may
wish to recommend that these requirements be changed to conform more closely to Federal
requirements. Alternatively, if the state's requirements above its small purchase threshold are
substantially less cumbersome than Federal requirements, you may wish to create an
intermediate procedure for small Federal / competitive state purchases. For example, if your
state required that in all construction and equipment contracts over $10,000, competition be
obtained by a simple posting and solicitation without advertisements, you could establish a
procedure for bids between $10,000 and $100,000 that avoided the time and expense of
advertising the procurement and relied on direct solicitation to known sources.

Initiating a Small Purchase - What documentation do you use to initiate this procurement
method? Most transit properties use some sort of requisition that is typically prepared by the
unit that has the requirement (your customer) which details how many widgets are required and
by when. Many times, this same document will include estimated pricing and this estimate will
frequently dictate which method of procurement you will use. Obviously, if the requirement is
for $500,000 worth of widgets, you will use a competitive process (IFB or RFP). Your
procedures can encourage your customers to attach a draft specification or scope of work to the
requisition, particularly if the small purchase method is to be used; otherwise you may assist
your customer. (See Chapter 3, "Specifications.")

Should you establish a practice of rotating buyers that are involved in using these
procedures from one commaodity to another? In rare instances, it has been found that a buyer
gets "too close™ to a particular vendor and, because of the informality of the procedures, that
vendor starts to receive most of the purchase orders for those requirements. Purchase order
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records can be reviewed (perhaps through your agency's accounts payable records) to see if one
vendor has received an abnormal amount of purchase orders. On the other hand, a buyer who is
familiar with the supply industry characteristics of a commaodity, such as the manufacturing
cycle, lead time, distribution practices, etc., can bring both efficiency and more optimal buying
to the work.

Solicitation - What level of competition is required? Stated another way, how many
individuals or firms must be solicited? It is not unusual to have a requirement that three firms be
solicited up to an expected contract value of $5,000 and between $5,000 and $15,000 (the
hypothetical maximum), five firms would be solicited. If your source list has more firms than
you are required to notify, do you have a procedure to rotate sources? For example on one
procurement you will contact firms 1 through 5 and on the next one, you will contact firms 6 -
10. Itis not unusual to have procedures that require you to rotate your sources in this manner.
By doing so, you are broadening your base of competitors and enhancing your competition.

Is the small purchase for architectural or engineering (A&E) services? If so, A&E services
may be procured using small purchase procedures. However, the language in FTA Circular
4220.1E that requires the procurement of A&E services using the Brooks Act procedures also
applies. 1 The selection must be based initially on qualifications; price may be considered only
for the most qualified offeror. You may proceed to the next most qualified if you cannot agree
on a fair and reasonable price. 18

What level of documentation is required to solicit prices for small purchase non-Brooks
procurements? Can you use oral descriptions only, up to a certain dollar value? Are written
descriptions (specifications or statements of work) required above a certain level? It is not
unusual for small purchase procedures to allow oral descriptions, (particularly if the procurement
is decentralized or the buyer has expertise in the item), up to one estimated dollar level and then
require written descriptions above that level. Remember, that for construction using federal
dollars, the Davis-Bacon Act requirements apply to all procurements (including small purchases)
over $2,000. £ The level of documentation may also be tied to whether or not an off-the-shelf
item is being bought or whether the item or service being bought is as per an agency
specification. Oral solicitations and quotations may be allowed at a higher dollar level for
off-the-shelf products than for products built to agency specifications.

17 _See FTA Circular 4220.1E § 9.e -- "Grantees shall use [the Brooks Act] for contracting for A&E services. . .
(emphasis supplied)” See Section 6.5 - Architect-Engineering Services for a complete discussion.

18 _ See Section 6.5 - Architect-Engineering Services.

19 _see discussion of these requirements in Section 8.1.3, "Davis Bacon Act."
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Is there a requirement that you include a certain number of DBE firms in the firms you
contact? This is a fairly common requirement transit properties use for DBE participation.
Compliance with your policies can be systematically documented.

How do vendors indicate their price(s) to you in response to your request? Do you accept
oral prices? Do you require written quotations? If so, do you allow faxes? You could do any of
these. You must, however, determine what complies with the laws governing your property and
then develop and follow appropriate procedures. The format and level of detail in these
procedures should be commensurate with the size of your agency and they can be well enough
promulgated so that they are well known to members of your procurement staff and your internal
customers.

Award - What happens if the quotations are all higher than your small purchase threshold?
Can you still issue a purchase order or do you have to change methods and perform a
competitive procurement? In many states, you will not be able to award an order that is in
excess of your state's small purchase threshold. This is why it is a good idea to try to develop an
estimate prior to initiating the quotation process. If it is "close", it will probably be better to
commence a formal competitive procurement to begin with.

How do | award a small purchase? The most common contractual instrument used to
accomplish a small purchase is a purchase order. Typically, after you determine who will
provide the best price for the widget, you will prepare a purchase order with the price and other
terms and conditions required by your agency and send it to the vendor. In most instances, this
document transmission does not create a binding contract -- it is your offer to the vendor to do
the work or provide the widget at the price quoted. A contract comes into existence when the
vendor demonstrates some level of acceptance of the offer -- usually when accepted in writing,
performance commences, or delivery is made. 2

Documentation - How much documentation of the procurement process do | need to keep?
One standard you may find useful is to how much would satisfy a third party (an auditor), that
you have complied with your agency's policies and procedures and that the price you are paying
is "reasonable." This will typically include the requisition (or purchase request), what
specification was used (if any), who were quotations requested from, when and what quotations
were received and from whom (a simple abstract of quotes received), and a copy of the purchase
order. Much of the documentation for small purchases can be accomplished on pre-printed
forms or completed on-line if your computer system will allow for that type of input.

Remember, it is supposed to be simple, but never forget that we must make an audit trail that can

0 A "delivery order" as opposed to a purchase order, is issued typically under the terms of a requirements type
contract that has been competitively procured under formal procedures. The delivery order is simply an ordering
mechanism under that contract and is not an independent contract like a purchase order.
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be followed — the clearer and more complete the trail is, the better. Procurement documentation
is discussed in Section 2.4.1, "File Documentation."

4.3 COMPETITIVE PROCUREMENT METHODS

4.3.1 Overview -- Sealed bids v. Competitive Proposals

REQUIREMENT

There is no Federal requirement that grantees use the sealed bid or competitive proposal
method of procurement for any procurement. These are methods identified by the FTA as
methods that may be used as appropriate. 2 The following conditions should be present for
sealed bidding to be feasible:

1. A complete, adequate, and realistic specification or purchase description is available;

2. Two or more responsible bidders are willing and able to compete effectively for the
business;

3. The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price; and

4. No discussion with bidders is needed. %
Sealed bidding is the preferred method for construction if the above conditions are present. 2
If sealed bidding is used, FTA Circular 4220.1E places general requirements on the
advergisement, bid period, bid opening, price adjudication, and contract award or rejection of
bids. #

If, however, a grantee decides to use the competitive proposal method of procurement, the
FTA prescribes requirements for publication including evaluation factors, solicitation,
evaluation, selection, and award. £

2L _FTA Circular 4220.1E § 9.
22 _FTA Circular 4220.1E § 9.c.(1).
2 _FTA Circular 4220.1E § 9.¢.(3).

24 _ see Section 4.4, "Sealed Bids," and FTA Circular 4220.1E § 9.c.(2).

%5 _ see Section 4.5, "Competitive Proposals," and FTA Circular 4220.1E § 9.d.
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For some agencies, state law requires the sealed bidding or competitive proposal method in
procuring certain goods or services, or in certain circumstances.

DISCUSSION

If you and your customer (using department) can specify what you need accurately enough,
you maybe confident you will receive a satisfactory product or service from any responsible
and responsive bidder. In these cases you can maximize price competition and simplify the
process by using sealed bids. E.g., supply of diesel fuel normally fits this procurement
method.

There are commodities and services that your customers need that are very difficult, if not
impossible, to obtain through a sealed bidding process under which award is made to the
low responsive responsible bidder. You may not be able to define your requirement
precisely enough and/or you may be concerned with performance specifications which are,
by their nature, more subjective than design specifications. £

There may be technical and price tradeoffs in what you are trying to buy. You may be
willing to pay a somewhat higher price to obtain a commodity that does more for your
system, but there is a limit to what you will pay. You may find that the quantities or time
required are unknown. The price risk associated with a fixed price contract may be
burdensome on the contractor and would be borne at too high a price to the agency to use
that type of contract. Consequently, you need the ability to negotiate cost elements for the
contract that could result in a cost reimbursement type contract.

There may be a variety of good sound business reasons why you need the ability to
negotiate a contract and are willing to spend the time to do so. The competitive proposal
method is a flexible procurement tool for you to use. E.g., development of a new
information system to serve a unique need would probably require a negotiated
procurement.

Purpose

Sealed bidding (sometimes called "invitation for bid method" or "formal competition") and
competitive proposals (sometimes called "request for proposal method, or "competitive
negotiation") are the two principal procurement methods. The sealed bid method is preferred
because:

% _see Chapter 3, "Specifications" for a discussion of these and other specification issues.
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e itisasimple process without complex evaluation criteria or repeated requests for and
receipt of offers;

e it maximizes price competition by basing the selection among responsive, responsible
bidders on price alone; and

e itisthe most easily understood by suppliers and the public, maximizing public
acceptance and minimizing the opportunity for unethical practice.

However, it requires a very clear specification since it could result in you not getting what you
want, and the successful bidder can use ambiguity in the specification to reduce its costs and
increase its profit. Nevertheless, this method is required by many state laws for many major
transit procurements.

Your customers may not embrace sealed bidding as eagerly. In addition to the burden of
specification which often falls on them, they may believe that sealed bidding requires them to set
minimums on these parameters just to maximize price competition. Hence, the negative
connotation of "low bid" equipment or services. Most states require, or at least permit, use of the
competitive proposal method for professional services. Computer system procurements were
often classified as professional services, recognizing the design and software development
content which made it difficult to specify computer systems for price competition. Today,
software systems often have their own exemptions from competitive bidding requirements.

Where it is permissible, there is a growing trend to use competitive proposals. An increasing
number of states permit competitive proposals for bus procurements and the American Public
Transit Association Standard Bus Procurement Guidelines encourage the use of this method.
The competitive proposal method is intended to permit competition on quality and other factors,
as well as on price. L It is a good practice to become familiar with your state laws and work
with counsel to maximize flexibility of the procurement process to be used.

Best Practices

Similarities between the Sealed Bidding and Competitive Proposal Methods of Procurement -
The competitive proposal method has many common attributes with the sealed bidding process:

o Like an Invitation for Bids, the Request for Proposals is a written document published to
the "world", soliciting the submission of offers in response to the Request.

e The objective is to promote full and open competition.

%" _The Brooks Act procedures, required for Architectural and Engineering services and described in Section 6.5, go
one step further by prohibiting price competition and requiring selection based solely on technical criteria.
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e The terms and conditions of the solicitation and the resulting contract are spelled out in
the Invitation or Request.

o |If determined necessary, an opportunity is provided (through a pre-bid or pre-proposal
conference) for prospective offerors to meet with procuring agency officials to get
answers to questions prior to the submission of the bids or initial proposals.

e A reasonable amount of time is provided prospective offerors in which to prepare and
submit their offers.

e Rules are normally provided that specify treatment of offers that are submitted late.
e Award will only be made to an offeror determined to be "responsible.”

Differences between the Methods of Procurement - The competitive proposal procurement
method differs from the sealed bidding process in that:

e A complete, adequate and realistic specification or purchase description allowing for
competition primarily on the basis of price alone may not be available.

e The contract award amount, whether a firm-fixed price or some type of cost
reimbursement contract, can only be determined on the basis of costs of the contractor
derived from a negotiation process.

e Discussions or negotiations may be needed to address technical requirements as well as
proposed cost or price aspects of the offeror's proposal. Discussions may be conducted
with one or more offerors who have submitted proposals.

¢ An opportunity may be given to revise proposals and to submit a final proposal at the
completion of the discussion phase of the process.

4.3.2 Common Elements of Solicitation Process

4.3.2.1 Advertising and Publicizing Solicitation

REQUIREMENT

§ 8.a. of FTA Circular 4220.1E requires that all procurement transactions be conducted in a
manner providing full and open competition.

§ 9.c. of FTA Circular 4220.1E requires that invitations for bids are to be "publicly"
advertised.
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8 9.d. of FTA Circular 4220.1E requires that requests for proposals are to be publicized.

State law requirements are sometimes more specific as to the content and manner of
advertising, particularly when using the sealed bidding method.

DISCUSSION

IFBs and RFPs must be publicly advertised and publicized (respectively) but the precise
manner and content is at your discretion within your state law requirements. While the
major local newspapers in your commercial community are the most commonly used
media, varying procurements will dictate varying media and varying notice periods to most
cost-effectively notify the greatest feasible number of competitors.

Outreach through diverse media may be the most cost-effective means to increase
competition, e.g. through market communication networks such as trade associations,
commercial procurement listing services, or mailing list enhancement as discussed in
Section 4.3.2.2, "'Solicitation Mailing List."" However, advertising in appropriate media is a
prudent manner of ensuring unbiased notification and of making new contacts. In addition
to increasing competition, advertising procurement actions also broadens industry
participation in meeting industry requirements, as well as provides assistance to small
businesses and DBE firms interested in obtaining contracts and subcontracts.

Best Practices

Your state legislature, in recognizing a causal relationship between advertising and competition,
may have addressed the need for advertising procurements by enacting a requirement to
advertise. As with other procurement issues, you should check to see what, if any, specific
requirements you are obligated to follow under your state's law. The requirement for
advertisement generally takes the form of requiring a notice inviting bids be published at least
once in at least one newspaper of general circulation in the state not later than the fourteenth day
before the day set for receipt of bids -- the numbers vary from state to state but these parameters
are typical.

There are many variations to this general type of notice requirement including the number of
times the notice must be published, the number of newspapers it must be advertised in, the target
circulation of those newspapers, and the number of days prior to receipt of bids it must be
published. The contents of the notice itself are frequently mandated as well: e.g., must include a
general description of the items to be purchased, must state the location at which bid forms and
specifications may be obtained, and must state the time and place for opening bids. The same
rules and notice requirements may apply to both competitive bids and competitive proposals. If
you have scheduled a pre-bid or pre-proposal conference, this is also one of the first pieces of
information upon which the offerors will act. Remember, what you want to gain from this
advertisement are responses from potential bidders or proposers to your up-coming procurement
and their interest in receiving the solicitation you plan to issue.
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If you are in a position to adopt regulations governing the advertisement of solicitations, you
should keep in mind that one of your goals through this effort is to maximize competition. With
that as your goal, the following may be of assistance:

e Deciding into which newspapers to place your notices, determine which (if you have a
choice) reaches the broadest readership, particularly in the business community (i.e.,
prospective bidder or proposer).

e Because advertisements are such an expense, try to negotiate with the newspaper to
include your notices for free as a "public service." It doesn't hurt to ask, particularly if
you have competition for the business. Even if you are unsuccessful in having the notices
placed for free, you might be able to obtain a reduced rate.

o Does the city or county have a place where they post notices and is it used by bidders?
Can you post there? You may have a place where your agency is required by law to post
notices of its meetings (a public meeting act notice) which may be a good place to place
these procurement notices as well.

o Does your agency have a "home page" on the Internet's World Wide Web? Getting the
word out on upcoming procurements is one of the primary purposes many transit
agencies establish a home page in the first place (the other is posting job vacancies). You
may also want to consider using existing state-level home pages or bulletin boards. Don't
overlook this as a real medium to reach potential bidders and proposers. The federal
government is really encouraging companies of all sizes to utilize computers in the
procurement process, and has many initiatives to go "paperless.” This is particularly
evident in small purchases. As the procurement community becomes more sophisticated
in accessing and effectively using the Internet, consider utilizing this relatively
inexpensive medium to advertise your procurements to a national audience.

e If your commercial environment supports many broad-based newspapers, it may be
appropriate to competitively procure newspaper advertising.

e If your advertising volume is significant and your media market complex, you may find
that an agency can cost effectively negotiate media availability.

e One of the most effective ways to increase DBE participation in your procurement
processes is to advertise in media read by that target community. Your DBE program
may require you to advertise in target-specific newspapers to enhance participation by
those entities. Your agency's program may be large enough to distribute a regular
publication to all vendors certified under your program or to membership lists of such
organizations as minority chambers of commerce. Whatever is being done by your
agency in terms of advertising the program, you can take advantage of that opportunity
and advertise up-coming procurements as well. Because of time requirements in advance
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of the actual publication, you may not be able to give all of the detail about a specific
procurement, but you still can put the community on general notice about the
opportunity.

e Does the construction industry in your community (AGC, ASA, etc.) advertise to its
membership notices of up-coming procurements in the public sector? If so, try to get
your notices published there as well. Frequently there is no charge for this service.

We have identified in the "Requirements” discussion above, the only FTA requirements that
exist in terms of publicizing notices about up-coming procurements. Even though there are no
detailed discussion or set of guidelines other than these general statements. 2 It is a good
practice to advertise your procurements in a manner that will encourage maximum competition.
Find out if your "general circulation™ newspaper has national circulation. That is the sort of
information that circulation departments of newspapers love to pass on to prospective customers!
Consider advertising your large rolling stock and systems-type contracts in national trade
association publications such as APTA's Passenger Transport and other trade magazines. Also,
consider advertising your procurements in the Commerce Business Daily (CBD) which is the
required publication for federal government contract actions. 2

4.3.2.2 Solicitation Mailing List

REQUIREMENT

In addition to the general requirement for full and open competition which we have discussed
above, the only additional requirement dealing (indirectly) with a mailing list is the
requirement in FTA Circular 4220.1E § 9.c. that, if the IFB method is used, "bids shall be
solicited from an adequate number of known sources."

DISCUSSION

The development and use of a solicitation mailing list is a critical part of the procurement
process. This list includes all eligible and qualified concerns that have expressed an

2 I 1990, the FTA published Procurement Guidelines for Third Party Contracting which included, in Chapter II,
Paragraph 7.1, a statement that "All IFBs should be advertised in a manner that promotes participation in the bidding
by all qualified and capable firms. Advertising only in the local news media is not normally adequate.” This
document was canceled by the publication of FTA Circular 4220.1C in 1995 and no further guidelines have been
issued. The concept of "all qualified and capable firms" is a viable one under federal law, and suggests that you
should tailor your publicity programs to the supply markets for your procurement. This is why we have discussed
national and local advertisement in the text of this subsection and why, under the subsequent discussion of mailing
lists, it is important that all known firms that provide the item or service being procured be solicited.

2 you are interested in more details about the CBD and other federal government policies relating to publicizing
contract actions, those details are spelled out in FAR Part 5. FAR § 5.207 details with the specifics of preparing and
transmitting the notices for inclusion in the CBD.
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interest in receiving the solicitation, or that the agency considers capable of filling the
requirements of a particular procurement. Over a period of time and after repetitive
procurements for the same items or services, your mailing list for some items will stabilize
and you will not be adding too many new names to the list, even after an aggressive and
comprehensive advertisement campaign. However, it is important that you continue to
"manage" that list and ensure it is kept current and that firms expressing an interest or
desire to participate in up-coming procurements are added. During the actual solicitation
process (after the solicitation is released), the list takes on added significance because it is
the record detailing which firms received the solicitation and to whom amendments should
be issued.

Best Practices
Procurement Role of Solicitation Mailing Lists - Very simply put, the solicitation mailing list

contains the names, addresses and frequently the point of contact for entities that will receive
your solicitation.

Development of Solicitation Mailing Lists - This list can be developed from a variety of sources:

e Prior procurements are reviewed and the names of entities that submitted bids or
proposals in response to those procurements are included in the list for this new
procurement.

o |f what you are going to buy is currently under contract, the incumbent contractor is
normally included on the list.

e Firms that responded to your advertisement expressing an interest in obtaining the
solicitation you are issuing should be added to the mailing list.

e You may encourage your internal customer to provide you with names of firms it
considers capable of filling the requirements of the procurement for inclusion on your
list. If the specifications for your requirement were prepared by third party consultants or

04 you are not satisfied with the performance of the current contractor, the appropriate remedy is not to
arbitrarily decide not to issue the firm a solicitation for the follow-on procurement. If your performance concerns
are well documented, you have two alternatives. First, include the firm on the list, address performance record
under any appropriate technical criteria. If it is ultimately the apparent awardee, address your performance concerns
as part of the responsibility determinations -- the firm may be able to address your concerns at this time to your
satisfaction. Second, if the performance concerns are irretrievably deep, it may even be possible to initiate
debarment or suspension at the local, state, or Federal level. Debarments and Suspensions as well as Responsibility
Determinations are specific topics that are discussed in subsequent sections of this Manual.
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contractors, they may be a source for firms that are considered capable of filling the
requirements. &

e The DBE program office within your agency can identify any DBE firms that may be
interested in receiving the solicitation. Depending upon how your database is
established, you may need to identify the Standard Industrial Classification (SIC) Code
number (or however your agency identifies firms within your database) and furnish that
Code to the appropriate office to aid in their search. Any firms so identified can be added
to your list as well.

o National, state, and local agencies may be able to assist with lists; e.g., your state
economic development office or national trade associations.

e Particularly in construction solicitations, you will want to add to your mailing list plan
rooms that are operated by various trade associations or chambers of commerce and any
Dodge Room services in your locale. These are ideal locations for specialty
subcontractors to review the plans and specifications that are applicable to only their
particular specialty without buying the entire solicitation package. The more
knowledgeable multiple subcontractors are about your procurement, the better the
competition to the prime contractors who will be submitting bids or proposals.

If you will be charging bidders or offerors for your solicitation package (typically the case in
construction service solicitations), you may want to send out a pre-solicitation notice indicating
the cost and how payment (or deposit) is to be made. Have that payment information returned to
your office. You may then include those firms that have provided the required payment or
deposit in your ultimate solicitation list.

Similarly, if your mailing list is very long, you may want to mail a pre-solicitation notification to
all entities on your list advising them of the upcoming solicitation and asking if they want to
receive the solicitation for this procurement. If they fail to respond, you may assume they do not
wish to receive the solicitation. This action could result in a smaller (and therefore less
expensive) solicitation process, while still allowing everyone on your list the opportunity to
compete in the procurement. You may also ask in some or all of these mailings if the firm
wishes to withdraw from the list; the quality and maintenance of the mailing lists is important to
fostering robust competition.

SelT; you do receive names of firms from the consultant that prepared the specifications, it is recommended you try
to ensure there are no conflict of interest situations existing (e.g., the recommended firm is wholly-owned subsidiary
of the specification preparer) or that the specifications are not drafted in such a manner as the only product that will
meet the specification requirement is the product of the firm they want added to the list. Don't let this caveat
discourage your solicitation of recommendations from that consultant (they are a very good source), just be sensitive
to the firms provided.
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Management of Solicitation Mailing Lists - You are now ready to issue your solicitation using
the list that has been developed. There are a number of management issues associated with the
list at this time:

e When mailing the solicitation to the entities on the list, some agencies include a post card
indicating that if the entity does not respond to the solicitation (furnish a bid or proposal)
it will be removed from the list for future solicitations unless they indicate (on the post
card) that they want to be included on future lists. This is a practical recognition that the
issuance of solicitations is an expensive process for the agency and only entities that have
a real interest in the procurements should receive future solicitations.

e If you have a separate mail room, that group may be responsible for the actual physical
issuance of the solicitation. You may wish to double check that the list of entities
furnished for the solicitation is the same as the list you have maintained -- be particularly
concerned that the incumbent contractor (if there is one) is on the list. Notify the mail
room that if a solicitation is returned because of an incorrect address or no forwarding
address is available for the entity, you are to be notified immediately so that you can try
to determine the cause of the return.

Once the solicitation has been issued, using the mailing list to ensure that any solicitation
amendments are furnished to all entities that received the original solicitation is important, as
discussed in Section 4.3.2.5, "Amendment of Solicitations."

After the solicitation process is completed, the final administrative task associated with the
mailing list is to update it. Indicate which firms on the list responded to the solicitation, which
firms did not but asked to receive future solicitations (if you asked for this), and which firms did
not respond nor indicate they wanted future solicitations. An updated list will make preparation
of the next solicitation that much easier to accomplish.

4.3.2.3 Solicitation

REQUIREMENT

§ 9.c.(2) of FTA Circular 4220.1E requires that invitations for bids be issued with sufficient
time to prepare bids prior to the date set for opening the bids. Further, the invitation for bids
will include any specifications and pertinent attachments and shall properly define the items or
services sought in order for the bidder to properly respond.

§9.d.(1) of FTA Circular 4220.1E requires that requests for proposals identify all evaluation
factors along with their relative importance. %

32 _While the IFB requirements of | 9.c.(2) are good practices for both IFBs and RFPs, the evaluation criteria
requirement of § 9.d.(1) is relevant only to RFPs and is discussed in Section 4.5.1, "Solicitation & Receipt of
Proposals."
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DISCUSSION

Your solicitation, whether an invitation for bids or a request for proposals, identifies the
procurement, the agency and the contact person(s). It contains simple, clear instructions
for preparing an offer, often including a checklist of the items in the offer. It clearly states
the time and manner for submitting the offer, and the length of time for which the offer
must remain firm (not subject to withdrawal). Many agencies use a three-part, one page
form for simple bids; called a *'solicitation, offer, and award form.”™ The form invites bids
on a list of items, provides space for prices and the bidder's execution of the offer, and
space for the agency acceptance.

In more complex procurements where the specification or scope of work is more extensive,
a two-part ""Offer and Award" form incorporates the specification by reference but still
crystallizes the essence of the solicitation in one page to be signed and submitted by the
offeror, and signed upon award by the contracting officer. The most expeditious
procurements often result from the inclusion of a complete contract in the solicitation.
When this is incorporated in the offer, no further terms have to be discussed or executed
when the agency accepts the offer.

It is important not to include any unnecessary requirements and keep the solicitation as
simple as possible. Large or complex solicitation packages discourage some potential
offerors.

Best Practices

Regardless of the method used, there are certain common elements that will be present in a
solicitation issued under either the competitive bidding or competitive proposal method of
procurement. 2 Many transit properties have developed procurement forms that detail what is
included as "boilerplate™” in the solicitation process and include the common elements of both
methods. Other properties have established, as a procedure, a requirement that "boilerplate”
common provisions be included in all solicitations that are then prepared as originals for each
procurement. Regardless of which method you use (or any variation of them), the common
elements include:

3 As a matter of information only, reference is made to the FAR § 14.201-1 and 15.406-1 for the "Uniform
Contract Format" and FAR § 14.201-9 for the "Simplified Contract Format" used in bidding fixed price contracts.
These are optional formats used by Federal departments which include a good discussion of what is included in
those formats and why.
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Common Solicitation Contents (IFB and RFP)

1. A form which acts as the solicitation document - When signed by the bidder or
proposer, this acts as the offer which, if accepted by the contracting officer or buyer,
results in a binding contract. Although it is typically a single page, it is not unusual for
the acceptance document (the contract) to be a separate form. The form typically
identifies:

e A solicitation number for reference;
e Who to contact for questions;

o |f there will be a pre-bid or pre-proposal conference and where and when it will be
held;

e The date, time, and place bids or proposals are to be received;

e What additional documents are included in the solicitation and what documents will
be included in the contract;

e Space for the price (offer) to be included;

e Space where amendments to the solicitation can be acknowledged;
e Space where the firm can be identified; and

e Space for the firm official to sign and date the bid or proposal.

If the form is multi-purpose and also acts as the contract, it will typically have space for the
contract number, contract amount, line items awarded (if applicable), and a place for the
contracting officer to sign and date the contract.

If the instructions are lengthy, and because of the many certification forms typically required, it
is becoming more common to provide a separate checklist of all the documents or other
submissions required in a responsive offer.

Of special importance is the address to which offers should be submitted. Many agencies
utilize post office box addresses for their mail, and that is all that is included in the solicitation.
All solicitations normally clearly indicate a mailing address to which offers can be mailed as
well as a street address to which offers can be delivered, because of the increased use of
overnight and courier services. If your agency has the ability, it is recommended that you have a
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unique post office box number to which only offers are mailed. In your "delivery" address, you
reduce errors by including a specific room number to which offers should be delivered. %

2. A document that describes the various representations and certifications that are
required to be made by the bidder or offeror in conjunction with the procurement
at the time of bid or proposal submission. £ Many of these relate to
responsibility-type issues and typically include:

e A representation as to the type of business the offeror is (individual, partnership, sole
proprietorship, etc.);

e A representation as to the DBE status;

e A representation that no gratuities have been offered or given with a view toward
securing the contract;

o A certification of independent price determination (prices in offer have been arrived
at independently without any communications for the purposes of restricting
competition);

e A certification regarding compliance with the DBE provisions of the contract;

e A certification of restrictions on lobbying; %

o A certification regarding debarment, suspension, ineligibility and voluntary
exclusion; ¥

A very helpful item to include with your solicitation package is an address label which includes the exact
address you want offers mailed to and a separate address label which includes your street address and room number
for offers that are delivered to you. With these labels, offerors can affix the applicable one to their offer and you
will be assured it is coming to the right place. It is also a good idea for you to include the solicitation number on the
labels which is of aid to your mailroom and your staff responsible for receipt of offers.

®  These representations and certifications have legal significance that should not be overlooked by either the
offeror or the agency. The offeror certifies, for instance, that it is not presently debarred or suspended by any federal
agency. The contracting officer can rely on that certification and does not have to "look behind it" in determining
the firm's responsibility. If it is later discovered that the firm was in fact debarred by a federal agency, it has made a
false certification. There are administrative sanctions that can be imposed (contract terminated for default) and
possible criminal sanctions under either federal or state laws (or both) for submitting a false statement.

% _ This certification is discussed in more detail in Section 4.3.3.2.3, "Lobbying Certification."

37 _ This certification is discussed in more detail in Section 4.3.3.2.1, "Certification Regarding Debarment,
Suspension, and Other Responsibility Matters."
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o A certification regarding compliance or non-compliance with the Buy America
provisions of the Federal Transit Act and 49 CFR Part 661 and; 3

e Any submissions required by state law.

3. A document that includes solicitation instructions and conditions - These typically
include instructions relating to: offer preparation; instructions relating to acknowledging
amendments to the solicitation; rules relating to late submissions, modifications and
withdrawals of offers; instructions relating to the DBE participation goals and program;
instructions as to how the contract will be awarded; advice as to agency and FTA
bid/proposal protest procedures; advice as to ability of agency to cancel the solicitation;
and establishment of an order of precedence covering how inconsistencies between
provisions of the solicitation are to be resolved.

4. A document that includes special contract requirements or provisions (as opposed to
general provisions) relating to this particular solicitation and contract that are not
addressed elsewhere in the solicitation - These provisions typically address such things
as bonding requirements; insurance requirements; any special permits or licenses
required; what property the authority will furnish the contractor and rules relating to that
property; liquidated damages; warranties; indemnity provisions; options; contract
administration; and rules relating to royalties and patents. If you are going to award a
cost-type contract, special provisions relating to those contracts are typically included in
the special provisions.

5. Special provisions required by the FTA through FTA Circular 4220.1E or the
Master Agreement which must be included in the solicitation and the contract -
Model clauses for compliance with these requirements are discussed in Section 8.1 and
Appendix A.1, and include such provisions as EEO clauses; affirmative action clauses;
DBE program clauses; Contract Work Hours and Safety Standards Act provisions;
Davis-Bacon Act provisions; Title VI of the Civil Rights Act of 1964 compliance
provisions; Clean Air and Water Acts provisions; Energy Policy and Conservation Act
provisions; Cargo Preference Act clause; Buy America Provisions; Officials Not to
Benefit clause, and Restrictions on Lobbying provisions. Some properties include these
as part of the special provisions document, and state law may require similar provisions.

6. The contractual requirements of the DBE programs - (Sometimes included in special
provisions.) Although the DBE programs for FTA funded projects must comply with 49
CFR Part 23, the contractual language details included in the contracts vary between the
individual authorities. Chapter 8 includes model DBE contract clauses that could be used
in your contract.

8 _ This certification is discussed in more detail in Section 4.3.3.2.2, "Buy America Certification."
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7. The last of the "'boilerplate™ forms are the general provisions. You may have
different forms for construction services, A&E services, supplies, services contracts and
cost type contracts. It is in the general provisions that you include such clauses as:
changes clause; termination for default and convenience; inspection; assignment; the
impact of federal, state and local taxes; differing site conditions; excusable delay;
variation in quantity; disputes; governing law; indemnification; order of precedence;
pricing of adjustments; examination of records; and payment terms.

8. Each solicitation will have some sort of specification or statement of work or scope
of work describing what it is that you are buying. As we discussed in the
Specification section of the Manual, the detail furnished will vary from contract to
contract, but it is against this document that you will measure satisfactory performance of
the contractor -- did the contractor furnish you with what you requested?

There is no real "best" way to create your solicitation. We have presented the common elements
of the solicitation and highlighted those issues or matters that solicitation documents typically
address. How you package it is in many respects a function of what is already in place in your
organization or, if you are creating a solicitation for the first time, a function of what your prior
procurement experiences have been.

The bottom line is that you want to create a document that will get you through the solicitation
and contract award process with little or no controversy and through contract performance on
time and within budget while complying with the terms of your contract.

4.3.2.4 Pre-Bid and Pre-Proposal Conferences

DISCUSSION

Pre-bid and pre-proposal conferences are generally used in complex acquisitions as a
means of briefing prospective offerors and explaining complicated specifications and
requirements to them as early as possible after the solicitation has been issued and before
offers are received. This is also an open forum for potential respondents to address
ambiguities in the solicitation documents that may require clarification. Notice of the
conference is included in the solicitation at the time of issuance.

Best Practices

When utilized properly, a pre-bid or pre-proposal conference is a valuable tool for both the
agency and the prospective offerors. There are certain common practices and policies relating to
this conference that will aid you in achieving a successful procurement.

You will decide with your customer in your solicitation preparation process whether or not you
will conduct a pre-proposal or pre-bid conference. It is recommended that you hold one if you
believe that your acquisition is so complex or contains peculiar requirements that can only be
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addressed by holding a conference for the benefit of your prospective offerors. It may be
advantageous if you anticipate that the offerors will not be familiar with your procurement
process. Determine if a conference is necessary and put the time and location details in your
solicitation.

If you hold a conference, it is helpful to include in your solicitation a format for questions
submitted in advance of the conference that will be answered at the conference. Explain that if
you have the questions in advance, better and more timely responses can be made to those
questions. You normally do not preclude questions from being raised at the conference itself.

Develop an agenda for the conference and arrange to have the appropriate staff members at the
conference who can respond knowledgeably to questions. In addition to the procurement
official, large agencies generally have a technical representative and a representative from the
DBE department, if appropriate, at the conference.

At the conference, have someone present who can develop a record of what transpired, including
a sign-in list of attendees. Normally, this list is made available to attendees as a matter of
information. One of the uses of this list by potential offerors is determining who else is
interested in the project and who might be interested in teaming.

At the conference, advise conferees that remarks and explanations at the conference shall not
qualify the terms of the solicitation, unless a written amendment is furnished to everyone. You
may actually want to develop a script for this and make it a matter of practice to repeat this at
every conference -- it is that important.

Your pre-bid conference or general provisions in your solicitation document may also limit the

effect of unwritten statements at the conference or of any other oral or unauthorized changes or
qualifications of the solicitation terms. The specifications and solicitation document must stand
alone representing the contractual commitment.

During the conference, in addition to responding to any questions raised by the conferees,
explain anything unusual about the special provisions or bidding conditions. Your DBE staff
member may explain the DBE program and the goals set for the procurement. Your technical
staff member may give an overview of the specifications or scope of work. If you have received
questions in advance, you can provide both the questions and answers.

At the conclusion of the conference, determine which questions have been raised that will
necessitate the issuance of a solicitation amendment. You may have received other questions
during this period of time that highlighted the need for an amendment, or an issue might have
been raised by internal reviews that necessitated an amendment. It is recommended that you do
not leave material questions unanswered - if you don't answer them, you may end up shifting the
risk for that ambiguity, conflict or other problem from the contractor back to your agency.
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As soon as possible after the conference, finalize the record of the conference and promptly
furnish it to all prospective offerors (those on your final solicitation mailing list); whether they
were in attendance at the meeting or not. It is important that all prospective offerors be furnished
the same information concerning the proposed acquisition. This can be furnished with the
amendment if one is to be issued.

Although it is not normally part of a pre-bid or pre-proposal conference, if you want to offer
prospective offerors an opportunity to actually visit the site (in an appropriate procurement) it is
a good time to do this in conjunction with this conference. You should be sensitive to the cost
offerors incur in preparing a bid or proposal and try to allow them to accomplish multiple tasks
on the same trip, particularly for those entities that are traveling to your location from another
city, state or country.

Mandatory Attendance — The question sometimes arises as to whether grantees may require
prospective offerors to attend pre-bid or pre-proposal conferences in order to submit bids or
proposals. The answer to this question is that FTA has issued no specific policy statement on
this issue. However, the consensus of opinion is that attendance at pre-bid conferences should
not be made mandatory. Anything that happens at a pre-bid conference to change what is
expected under the contract must be included in the contract document by means of an
amendment to the solicitation. It’s true that a better understanding may be obtained by being
present for face-to-face discussions regarding contract issues but the bottom line remains the
clarity of the contract. Experience would suggest that pre-bid conferences sometimes bring out
the existence of ambiguities or inconsistencies in contract language. These are then changed in
the solicitation/contract and made available to all offerors. The result of this process is that
changes in the contractual obligations of the parties find their way into the solicitation by means
of an amendment to the original solicitation that is issued to all potential offerors. 2 It can also
be conjectured that mandatory attendance at the conference could work a hardship on some
potential bidders, especially small businesses. Mandatory attendance may also tend to promote
poor contract language because of the feeling that everyone understands the intent of the contract
as a result of the discussions at the pre-bid conference, with the result that clarifications to the
written contract requirements are not issued.

4.3.2.5 Amendment of Solicitations

DISCUSSION

Frequently, in the course of the solicitation process and prior to receipt of offers, you will
find something within the solicitation package that needs to be corrected. This is

% _FAR Part 15.201(f), for example, requires the CO to make available to “all potential offerors,” upon request, any
information distributed at a pre-solicitation conference. The clear presumption of the FAR is that “potential
offerors” may not be (and need not be) present at the conference.
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something that can be done easily and may enhance competition if the changes are
significant (i.e., impact quantity, specifications, or delivery). Each recipient of the
solicitation should receive the amendments and should acknowledge that receipt by the
time of submitting its offer. You should consider extending the time for receipt of offers, if
necessary, to permit offerors to compete effectively under the modified terms.

Best Practices

In many solicitations, someone will bring to your attention a problem with the package that
necessitates a change. The problem may have something to do with the "boilerplate”, changes in
quantity, the specifications, delivery schedules, opening dates, or drawings. It may have to do
with correcting an ambiguous provision or resolving conflicting provisions. Regardless of what
(or who) requires the amendment, there are a few simple steps/considerations that are normally
followed.

As we discussed in the pre-bid/pre-proposal conference section, even if a change was mentioned
during that conference, an amendment to the solicitation should be issued. When you change the
written terms of the solicitation, it must be done formally in writing. This serves two purposes:
(1) 1t documents the change in writing so there are no misunderstandings, and (2) It provides the
changes to offerors who were not at the conference.

As with other normally repetitive requirements in the procurement process, many agencies have
adopted a pre-printed form for amending solicitations. Those forms normally include the
following elements (which can also be included in your amendment if you do not use a form):

o |dentify the solicitation number of the original solicitation;
e |dentify the amendment number;

¢ |dentify the contact person and phone number within your department for further
information;

¢ Indicate whether or not the time and date specified in the original solicitation is
changed as a result of the amendment;

e Advise offerors of the need to and how they should acknowledge receipt of the
amendment;

e Advise offerors what the changes are; and

e Have the amendment signed by the appropriate procurement official, most frequently
the contracting officer.

Amendments are typically sent to every firm that has been furnished the original solicitation (the
IFB or RFP). Once the solicitation has been issued, using the mailing list to ensure that any
solicitation amendments are furnished to all entities that received the original solicitation is
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important, as discussed in Section 4.3.2.2, "Solicitation Mailing List." This is an obvious issue,
but some agencies don't realize there is a problem until bids are received that do not
acknowledge a material amendment. You then declare the bidder non-responsive. Some
agencies include clauses in solicitations making it the offeror's responsibility to obtain addenda.
While this may assist in overcoming a protest from a bidder held non-responsive, it will not
necessarily transform the bid into a responsive or acceptable one.

You cannot over-emphasize the administrative importance of furnishing amendments to all
entities who received the original solicitation. It is important to have a single point of contact
within your organization responsible for issuing solicitations and addenda. Some agencies post a
notice at the receipt of offers of the addenda that have been issued. While there is little an
offeror can do other than hold back the offer at that point, the offeror may be able to perfect the
acknowledgment of addenda and live with the rest of the offer as prepared without the
addendum.

One of the critical issues when issuing an amendment is whether or not to extend the time and
date for receipt of offers. You should consider the impact of the changes you are making in light
of the time it will take a prudent offeror to incorporate those changes. This includes the time
impact on the work already done in preparing the bid or proposal. The impact could be minimal
or very significant and there is no "cookie cutter" answer to how much additional time, if any,
should be allowed -- you want to allow sufficient time for the changes to be considered in a
meaningful manner.

One "warning:" this may be the first time in the solicitation process you run into the schedule
your internal customer has established. Your instincts may say that the time and date set for
receipt should be extended but your customer may say the change is negligible and no time is
warranted. Early planning and communication with your customer may build in some time for
changes like this. If not, the consequences may be fewer competitors, a protest, pricing that
includes unnecessary contingencies, or post-award discovery of specification conflicts that
require compensation for changes.

If a decision is made to amend the solicitation with bids due in two days, consider notifying
prospective offerors by telephone, FAX, or telegram of the new date and time and follow that
notification up with an amendment to the solicitation. If you have already received offers in
your bid room, it is recommended that you notify the offeror of the amendment to inquire if they
want their offer returned. *°

0y you cannot identify who the offeror is in this situation without opening the bid or proposal, it is recommended
that you open it in the presence of a witness. Write down the name and address of the offeror only, and reseal the
envelope or package. Return it to the offeror with a cover letter that the package was opened only so the offeror
could be identified. It is also recommended that a memorandum to the file be made by you and your witness
describing what happened and why. You might want to copy the outside of the envelope to show no identification
but it is recommended that no copies be made of any of the offer documentation.
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There are special rules regarding solicitation amendments that incorporate revisions or
modifications of Davis-Bacon Act wage determinations. These rules are discussed in detail in
Section 8.1.3.

If, because of schedule distress, you proceed with the procurement without a necessary
amendment, adverse consequences are likely when the change is brought forward with the
ultimate contractor and the contract must be modified. % It is even possible that the change
would constitute a cardinal change if attempted after award, and would require a new
competition; in this case you have little choice but to amend and postpone.

4.3.3 Common Elements of Offers

4.3.3.1 Receipt of Offers

DISCUSSION

The culmination of your solicitation process is the receipt of bids or proposals. Regardless
of the method used, great importance is attached to the time of receipt. Preparations are
made to ensure that offers are not delayed and are properly recorded. Your solicitation
may contain a checklist of items to be submitted with the offers, and the individual
submittals are discussed in the following sections.

Best Practices

Timeliness %2 - Why do you care if a bid or offer is late or not? If the price is the lowest or the
best response of the group, what difference does it make if it was received on time or not? The
rationale for having rules against considering late bids or offers is tied to the importance of
maintaining the integrity of the competitive procurement process and that this outweighs the
possibility of any savings the public entity might realize in a particular procurement by
considering a late offer.

Unfortunately, late offers are such a common problem that language has been developed to
address what rules would be followed if an offer is received late. ** That language is typically

1 _ See Section 9.2, "Changes" for a more general discussion of the costs of changes.
#2 _ see also the discussion of timeliness in Section 4.4.2, "Bid Opening."

3 _ As a matter of reference, your attention is invited to FAR § 52.214-7 and 52.215-10 for language addressing late
submissions, modifications, and withdrawals of offers that is incorporated in FAR-covered solicitations for IFBs and
RFPs respectively. For commentary in the FAR itself relating to those solicitation clauses, see FAR § 14.304 and
15.412 respectively. Primarily because of the body of law that has developed interpreting these clauses, many
transit properties have either adopted this language or have modified it slightly to meet their individual
requirements.
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included in the solicitation so that offerors know ahead of time what the consequences will be if
their offer is received late at the place designated for receipt. A solicitation provision, and the
explanatory rules relating to the provision, generally include some or all of the following:

1. What are the consequences of an offer that is received after the exact time specified
for receipt? Generally, the offer will not be considered at all. #* You may want to carve
out exceptions to this absolute rule, and some will be suggested below. These exceptions
consist generally of the sets of circumstances which you can determine in advance and set
out in your solicitation which, when proven within a specified time by the offeror, would
demonstrate that the delay was due solely to some independent event or action, such as
the documented failure of a registered delivery service. If the offer is received after the
contract is awarded, there are generally no exceptions. That offer will not be considered
at all.

2. If you decide to allow consideration of "'late™ offers, under what conditions will you
consider them?

o Will you consider offers that are hand-delivered late? It is the responsibility of the
offeror to make sure its offer is at the place designated in the solicitation by the time
indicated. If it chooses to use a delivery/courier service or deliver its offer in person,
it must allow sufficient lead time to get it there on time. Normally, such excuses as "I
was in an accident", "The traffic was heavier than usual”, or "I couldn't find a place to
park™ are not acceptable to excuse a late hand-delivered offer. If, however, the reason
the proposal is late is because of problems at your agency (e.g., your security guard
directed the courier to the wrong room) you may want to consider those excuses -- in
effect, you (the agency) were the reason the offer was late.

o Will you consider offers that were mailed but not received until after the time and
date set? It is not unusual to consider mailed offers if certain facts can be established.
If they were sent by registered or certified mail five calendar days (or some greater or
lesser number of days) prior to the date specified for receipt of offers, they will be
considered if the postmark on both the envelope or offer wrapper and the original
receipt clearly establishes the offer was mailed before the five day window. If you
want to allow this exception, a provision which clearly and unambiguously
establishes the rules which will be acceptable to you will save extended argument and
resentment in the inevitable test cases.

*_ Some practitioners erroneously refer to the consequences of a late offer as one of "non-responsiveness.” In fact,
you never open the offer (unless needed to for identification purposes) and thus cannot determine whether it is
responsive to the material requirements of the solicitation (the general definition of responsiveness). Had the offer
been received on time, it may well have been responsive but, in this case, the offer is not even considered!
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o Will you consider an offer that was mailed (not registered or certified) but you are
able to ascertain that it was mishandled in the mailroom? It was properly addressed
and, in the normal course of business at your agency, should have been delivered to
your bid room on time. However, it was sent to the wrong department or fell behind
a desk in the mailroom. Again, if you can establish it was received in your agency
prior to the time and date set for receipt but didn't get to you until "late", your policy
might want to allow consideration of that offer. If so, spelling that exception out in
your solicitation clause avoids many questions.

o Will you consider offers that were sent via an "overnight™ service? If so, which
service(s) will you consider? It is not unusual to limit the service to the U.S. Postal
Service Express Mail Next Day Service and, even in that limited situation, the
package must be dispatched by 5:00 p.m. at the place of mailing two working days
prior to the date set for receipt of offers. If you include Federal Express and other
reliable overnight courier services, be sure you spell out exactly what service(s) you
will allow.

e Asaresult of an increase in procurements being conducted via electronic commerce,
rules have been developed addressing late offers received through that medium.
Generally, the offer must have been received by the contracting agency no later than
5:00 p.m. one working day prior to date specified for receipt of offers. If you are into
electronic commerce procurements, you need to consider the consequences of late
offers through that medium as well.

"I've got this great policy patterned after the FAR clauses on consideration of late offers
and here it is, a day after | opened bids and another bid comes to my office through the
mail. What do | do?" If it was mailed "regular” first class mail, you normally would
retain the bid, unopened, and advise the offeror that its bid was received late and will not
be considered. If the envelope or wrapping indicates it was mailed registered or certified
(the clause may have been complied with), you need to notify the bidder that its bid was
received late and will not be opened unless, by a reasonable date established in your
notification, it can furnish you with the original post office receipt establishing
compliance with the exceptions you have adopted in your provision.

Because these issues have such a high probability of being protested or litigated, it is
recommended that as soon as you become aware of the receipt of a late offer, you notify
your legal counsel for advice on what action to take. Many of the exceptions recognized
in the law are very fact-intensive and care must be taken in ascertaining all of the facts
and responding appropriately to what facts existed.

Completeness of Offer - Besides the obvious things (like the bid or price schedule), there are a
number of matters that are normally submitted with the offer, whether it is a bid or a proposal.
These items either are required by law or the natural development of the procurement process
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has resulted in this being a good (or the best) time for some things to get into the hands of the
procurement officials. Many of these matters are taken care of in the various representations and
certifications that are submitted with the offer and which normally address responsibility-type
questions that aid in processing the ultimate contract for award. Others, such as
acknowledgment of solicitation amendments and bid bonds can go to the issue of whether the
offeror is responsive -- did it consider a material amendment when it submitted its offer?

In our discussion on common elements of the solicitation (see Section 4.3.2.3), we covered the
common practice of developing a separate document to include in your solicitation for all the
representations and certifications that you want each offeror to complete and return with its offer
to you. If they are all in one place, it is much easier for the offeror to ensure it has furnished you
everything you need as well as you don't have to worry about forgetting to ask for something --
Everything you need is on one form.

4.3.3.2 Federally Required Submissions with Offers

REQUIREMENT
§ 16 of FTA Circular 4220.1E, entitled "Statutory and Regulatory Requirements" states that:

"A current but not all inclusive and comprehensive list of statutory and regulatory
requirements applicable to grantee procurements (such as Davis-Bacon Act,
Disadvantaged Business Enterprise, Clean Air, and Buy America) is contained in the
FTA Master Agreement. * Grantees are responsible for evaluating these requirements
for relevance and applicability to each procurement. For example, procurements
involving the purchase of iron, steel and manufactured goods will be subject to the
'‘Buy America’ requirements in 49 CFR Part 661. Further guidance concerning these
requirements and suggested wording for contract clauses may be found in FTA's Third
Party Procurement Manual."

DISCUSSION

The FTA has included a comprehensive listing of contract clause requirements in the
Master Agreement. A copy of that Agreement is an appropriate item for the procurement
official’s desk book of reference materials. We will, in this subsection, highlight generally
the federal requirements that are germane to our discussion here of items that should be
submitted to the transit property as part of the solicitation process involving either 1FBs or
RFPs. We will also discuss in more depth four specific certifications that are federally
required. £

* These requirements and applicable clauses are discussed in depth in Chapter 8.

6 _seealso Chapter 8, "Contract Clauses," and Appendix A.1, "Federally Required Model Clauses."
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4.3.3.2.1 Certification Regarding Debarment, Suspension, and other Responsibility Matters

REQUIREMENT

Executive departments and agencies shall participate in a government-wide system for

(nonprocurement) debarment and suspension. 4

DISCUSSION

Much like the ""common grant rule" (49 CFR Part 18), the federal government has adopted
a "'common rule" on the government-wide effect of debarments and suspensions. DOT's
implementation of that common rule is found at 49 CFR Part 29. The policy behind this
rule is that a person or entity who is debarred or suspended shall be excluded from Federal
financial and non-financial assistance and benefits under Federal programs and activities.
As stated in the regulations, debarment %€ and suspension 2 are serious actions which
should be used only in the public interest and for the protection of the federal government
and not for the purposes of punishment. 2

In order to protect the public interest, it is the policy of the federal government to conduct
business only with responsible persons. 2 Persons who have been debarred or suspended
are not "'responsible™ and, unless approved by the FTA, contracts will not be awarded to
those persons. 22 The certification required by this common rule must be submitted with
the offers, and is also an aid to expedite the procurement process by providing critical
information as to the responsibility determination that the contracting officer must
ultimately make. 2

47 _ 49 CFR Part 29, "Debarment and Suspension (Nonprocurement) and Governmentwide Requirements for
Drug-Free Workplace (Grants)."

8 _“Debarment. An action taken by a debarring official in accordance with these regulations to exclude a person
from participating in covered transactions. A person so excluded is 'debarred'.” 49 CFR § 29.105.

49 "Suspension. An action taken by a suspending official in accordance with these regulations that immediately
excludes a person from participating in covered transactions for a temporary period, pending completion of an
investigation and such legal, debarment, or Program Fraud Civil Remedies Act proceedings as may ensue. A person

so excluded is 'suspended'." 49 CFR § 29.105.

0 _ 49 CFR § 29.115(b).

°!_ 49 CFR § 29.115(a).

2 _ See § 3b of the Master Agreement, Form FTA MA(12).

°3 _ Because it is discussed as an aspect of responsibility, and can be objectively determined at any time up to the
time of award, late submission of the debarment certification can be permitted.
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Best Practices

The debarment and suspension certification found at Appendix B of Part 29 (and as set forth in
Appendix A.1 of this manual) is mandatory for use in contracts over $100,000 involving federal
funds.

Include the instructions for the certification as well as the certification. Don't try to save space in
your solicitation by only including the certification -- the instructions are too critical. It is
recommended that you make this certification a topic at your pre-bid or pre-proposal conference
if the resulting contract will exceed $100,000.

Even though you request this certification from all offerors, failure to receive it with a bid (in the
sealed bidding method of procurement) is not a responsiveness question -- this goes to a
contractor's responsibility and may be received and talked about after bids are received. It must
be received prior to award.

The certification and regulations allow you to rely on your contractor's certification that it is not
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in your contract as an element of your responsibility determination. However, if
you know that the certification is erroneous, you may not rely on the certification.

The certification and regulations state that you may, but are not required to, check the List of
Parties Excluded from Federal Procurement and Nonprocurement Programs to determine the
eligibility of your contractor and its subcontractors. The List of Parties Excluded from Federal
Procurement and Nonprocurement Programs is available from the General Services
Administration in either a printed version or an electronic version. The printed version is
published monthly and may be obtained by purchasing a yearly subscription. > The electronic
version is updated daily and provides access to the names of firms and individuals on the list
through your computer. 2 GSA also offers a telephone inquirgl service to answer general
inquiries about entries on the List at (202) 501-4873 or 4740. 2

Although not required by the FTA, some transit properties check the List on all their
procurements, whether or not federally funded. Even if you are using local dollars, do you want
to award a contract to, or approve a subcontract for, a contractor/subcontractor that has been

*_vou may subscribe by writing the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402 or by calling the Government Printing Office Inquiry and Order Desk at (202) 783-3238.

5 _ The list can be accessed 7 days a week, 24 hours per day and aside from normal costs of local or long-distance
telephone calls, the access is free to the user. To obtain a copy of the user's manual for accessing the system, contact
GSA at (202) 501-4740.

%% _ GSA advises that responses to these inquiries should be furnished within one working day.
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debarred, suspended, or proposed for debarment by the federal government? Is that entity
responsible? You may at least want to inquire about the action prior to making your final
responsibility determination. If you know you would want to use debarment information in a
non-Federally funded procurement, you may wish to mention it in your solicitation's
responsibility clause.

If the apparent awardee of your solicitation (e.g., the lowest responsive bidder) has submitted a
conditioned certification, you can use that information in arriving at your responsibility
determination and find the firm non-responsible. However, the firm may have submitted
information you believe is extenuating enough to warrant award consideration. Remember, if
you want to award a contract to a firm that has submitted a conditioned certification, you cannot
make an award until you have received approval for the award from the FTA. ** It is
recommended as soon as it appears you will be faced with this situation, you notify your regional
FTA office for guidance and instructions on what information they need and submit it promptly.

4.3.3.2.2 Buy America Certification

REQUIREMENT
§ 14.a of the Master Agreement states that:

a. Buy America. The Recipient agrees to comply with 49 U.S.C. § 5323(j), FTA
regulations, "Buy America Requirements," 49 C.F.R. Part 661, and any implementing
guidance FTA may issue.

SUMMARY

The Buy America requirements apply to all contracts for rolling stock, steel, iron, or
manufactured products with a value greater than $100,000. For these contracts, the grantee must
obtain a certification of compliance or non-compliance with the Buy America requirements with
each bid or offer. If the bidder or offeror is not able to comply by using the requisite American
content and certifies non-compliance, it may qualify for a waiver, which the grantee must request
before award. FTA may grant a waiver if it is found that it is in the public interest, there are no
U.S. products available, or there is a 25 percent price-difference between the foreign and
domestic products.

REQUIREMENTS

Steel and iron: All steel and iron manufacturing processes must take place in the U.S. These
requirements apply to all construction materials made primarily of steel or iron and used in

>" _ See § 3b of the Master Agreement, Form FTA MA(12).
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infrastructure projects such as transit or maintenance facilities, rail lines, and bridges. The
requirements do not apply to steel or iron used as components or subcomponents of other
manufactured products or rolling stock. 49 C.F.R. 661.5(a), (b), and (c).

Manufactured products: The product itself must be manufactured in the U.S. with 100 percent
U.S. components; foreign subcomponents are allowed. 49 C.F.R. 661.5(d).

Construction contracts - Except for the iron and steel used in a construction contract, FTA treats
the procurement of a construction project as the procurement of a "manufactured product
subject to 49 CFR 661.5(d). Final assembly of the project takes place at the construction site,
and items directly incorporated into the project at the job site are considered "components.”" For
instance, if the deliverable under a particular contract is the building of a passenger terminal, the
terminal itself is the end product, and the main elements incorporated into the terminal, e.g.,
shelters, elevators, and platforms, are components of the end product. These main elements are
generally specified in the construction contract. However, you must first satisfy the steel and
iron requirements, as discussed in 661.5(b) and (c), before applying the manufactured product
section as discussed above, to the balance of the construction contract.

Rolling stock (including train control, communication, and traction power equipment): The cost
of components and subcomponents produced in the U.S. must be more than 60 percent of the
cost of all components and final assembly must take place in the U.S. 49 U.S.C. 5323(j)(2)(C)
and 49 C.F.R. 661.11. Part 661.11 is a road map for grantees and contractors to follow when
determining compliance with the domestic content requirements for rolling stock. It discusses in
detail what constitute components and subcomponents. It also illustrates train control
equipment, communication equipment, and traction power equipment (at subsections (t), (u), and
(v)); and provides a list of typical components of rail and bus rolling stock in the Appendix. The
March 18, 1997, Dear Colleague letter lays out the requirements for final assembly. The March
30, 2001, Dear Colleague letter discusses calculation of domestic content, specifically noting that
all items included in the list of typical components in the Appendix to 661.11 must be considered
components, not subcomponents. For more discussion, please see the Notice of Dear Colleague
letter published in the Federal Register. 66 Fed. Reg. 32412 (June 14, 2001).

[Note: The Buy America requirements are different from the Buy American requirements. The
latter applies to direct federal procurements. The Buy America regulations discussed here, apply
only to federal assistance programs funded by the Federal Transit Administration.]

Best Practices

If you spend much time in procurement, a copy of 49 C.F.R. Part 661 is one of those
"mandatory" documents for your procurement desk book. You will be constantly referring to
these rules throughout your career in transit, whether you are buying buses, rail cars, computers
or a construction project. Because these rules are so critical, it is also important that you keep
abreast of FTA guidance and final rules impacting these regulations as published in the Federal
Register or on the website. FTA’s Buy America web page is
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http://www.fta.dot.gov/legal/buy america/14328 ENG _HTML.htm. The web site has links to
the regulations, all relevant Federal Register publications, waivers and letters of interpretation,
frequently asked questions, rolling stock handbooks, and related Dear Colleague letters.

Notice Requirements

When a contract for rolling stock, steel, iron, or manufactured products is estimated to exceed
$100,000, 49 C.F.R. 661.13 requires that the solicitation include "an appropriate notice of the
Buy America provision." A model clause addressing that requirement is included in Appendix
A.1, "Federally Required Model Clauses" of this Manual. This suggested language is written as
a preamble to the certifications required by Parts 661.6 and 661.12.

Other grantees have satisfied this notice requirement in their general or special provisions by
including language substantially as follows:

Buy America Provision

This solicitation and the resulting contract are subject to the Buy America requirements
of 49 U.S.C. 8§5323(j) and the Federal Transit Administration's implementing regulations
found at 49 C.F.R. Part 661. These regulations require, as a matter of responsiveness,
that the bidder or offeror submit with its offer a completed certification in accordance
with Part 661.6 or 661.12, as appropriate. These certifications are set forth in this
solicitation at [identify where the certifications are].

Certification Requirements

49 C.F.R. 661.13(b) requires that you include in your solicitation a requirement, as a condition of
responsiveness, that the bidder or offeror submit with the bid or offer a completed Buy America
certificate in accordance with Part 661.6 for steel, iron, and manufactured products, or Part
661.12, for rolling stock (including train control, traction power, and communication equipment).
In a sealed bid, the bidder is bound by its certification and cannot change it after bid opening,
except as provided for clerical error. If the bidder does not submit a signed certification with the
bid, submits the wrong certification of compliance, or certifies both compliance and non-
compliance, that bid is non-responsive and cannot be considered. Except as discussed below for
clerical error, you cannot go back and ask, in a competitive sealed bidding procurement, for the
bidder to complete the certification and submit it after bids are opened.

In competitive negotiated procurements (i.e., requests for proposals), certifications submitted as
part of an initial proposal may be superseded by subsequent certifications submitted with revised
proposals, and the certification submitted with the offeror’s final revised proposal (or best and
final offer) will control. However, where the grantee awards on the basis of initial proposals
without discussion, the certification submitted with the initial proposal will control.
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The clerical error provision allows bidders and offerors to change a certification of non-
compliance to one of compliance only if the bidder or offeror certified wrongly due to a clerical
or inadvertent error. 49 C.F.R. 661.13(b). More explanation of this provision can be found in
the Final Rule published in the Federal Register. 68 Fed. Reg. 9797 (Feb. 28, 2003). If the
bidder or offeror certifies it will comply with the Buy America requirements, it will not be
eligible later for a waiver of those requirements. 49 C.F.R. 661.13(c).

The certification requirement for procuring steel, iron, or manufactured products is at 49 C.F.R.
Part 661.6. This certification language refers to sections of the Surface Transportation
Assistance Act of 1982 (steel and manufactured products) and not to the most recent version of
the statute, found in 49 U.S.C. 5323(j) (steel, iron, and manufactured products). The
certification language in Appendix A.1, "Federally Required Model Clauses" accurately
references the correct statutory provision. You should use this until the FTA publishes technical
corrections to this C.F.R. section. The bidder or offeror has a choice of two certifications to
complete, either:

o it will comply with 49 U.S.C. 5323(j)(1) and 49 C.F.R. 661.5; or

e it cannot comply with 49 U.S.C. 5323(j)(1) and 49 C.F.R. 661.5, but may qualify for an
exception under 49 U.S.C. 5323(j)(2)(A), 5323(j)(2)(B), or 5323(j)(2)(D), and 49 C.F.R.
661.7.

The certification requirement for procuring rolling stock (including traction power, train control,
and communication equipment) is at Part 661.12. This certification language also refers to
sections of the Surface Transportation Assistance Act of 1982 and not to the most recent version
of the statute, found in 49 U.S.C. 5323(j). The certification language for 661.12 in Appendix
A.1, "Federally Required Model Clauses" of this Manual accurately references the correct
statutory provision. You should use this until the FTA publishes technical corrections to this
C.F.R. section. The bidder or offeror has a choice of two certifications to complete, either:

o it will comply with 49 U.S.C. 5323(j)(2)(C) and 49 C.F.R. 661.11; or

« it cannot comply with 49 U.S.C. 5323(j)(2)(C) and 49 C.F.R. 661.11, but may qualify for
an exception under 49 U.S.C. 5323(j)(2)(A), 5323(j)(2)(B), or 5323(j)(2)(D), and 49
C.F.R.661.7.

Waiver Requirements

If a bidder or offeror executes the certification indicating that it cannot comply but may qualify
for an exception, you must review the circumstances to determine if you should request a waiver
from FTA. If you do not request a waiver or you request it and it is denied, you must award to a
compliant bidder or offeror if you plan to use federal funds. The Buy America requirements may
be waived in three specific instances:

« If the requirements are inconsistent with public interest - Unless a general exception is set
out in the Appendix to Part 661.7 of the regulation, this waiver requires a determination
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by the FTA Administrator, on a case-by-case basis, that to require compliance is
"inconsistent with the public interest.” 49 U.S.C. 5323(j)(2)(A) and 49 C.F.R. 661.7(b).

« If the materials are not available in from the U.S. - This waiver requires a determination
by the FTA Regional Administrator that the materials for which a waiver is requested are
not produced in the U.S. in sufficient and reasonably available quantities and of a
satisfactory quality. If no responsive and responsible bid is received offering an item
produced in the U.S., it will be presumed the conditions exist to grant this non-
availability waiver. In the case of a sole source procurement, the waiver will be granted
only if the grantee provides sufficient information which indicates that the item to be
procured is only available from a single source or that the item to be procured is not
produced in sufficient and reasonably available quantities of a satisfactory quality in the
U.S. 49 U.S.C. 5323(j)(2)(B) and 49 C.F.R. 661.7(c).

« If the cost of the domestic product is more than 25 percent higher than the foreign
product - This waiver requires a determination by the FTA Regional Administrator that
including a domestic item or domestic material will increase the cost of the contract
between the grantee and its supplier of that item or material by more than 25 percent.
This waiver cannot be applied to components or subcomponents. 49 U.S.C.
5323(j)(2)(D) and 49 C.F.R. 661.7(d).

e General waivers - Appendix A to Part 661.7 lists specific waivers for which applications
are not necessary. This list includes all waivers published in 48 C.F.R. 25.104, =
Chrysler vans, microcomputers and small purchases under $100,000. A general waiver
has also been granted under the rolling stock requirements of Part 661.11 at Appendix A.
Under this waiver, the provisions of this section do not apply when foreign source spare
parts for buses and other rolling stock whose total cost is 10 percent or less of the overall
project contract cost are being procured as part of the same contract for the major capital
item. If the product offered qualifies for a permanent discussed here, the bidder or
offeror should certify compliance with Buy America.

Generally, only grantees may apply for a waiver. However, if a bidder or offeror is seeking a
waiver under Part 661.7(f)(waiver for component or sub-component under rolling stock
procurements) or Part 661.7(g) (waiver for specific item used a manufactured product), FTA will
consider a request for waiver directly from the bidder, offeror, or supplier.

The grantee may request a waiver from FTA when there is a viable public interest argument
supporting award to a non-compliant bidder or offeror when there is a compliant bidder or
offeror; when there are no compliant bids or offers (including a justified sole source to a non-
compliant bidder or offeror); or when there is more than a 25 percent price difference between

8 _ The text of the regulation refers to Part 25.108, but this section has been moved to Part 25.104.
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the compliant and non-compliant bid or offer. Otherwise, the grantee must award to the
compliant bidder or offeror meeting all requirements for award.

Applications for waivers are processed following 49 C.F.R. 661.9. Except as noted above, the
waiver request must be obtained "in a timely manner" through the grantee. Grantees should
therefore review the bids or offers and request a waiver, if one is necessary, before award. The
grantee's request for waiver must be made in writing and include all facts and justification to
support the waiver, and be submitted to the FTA Administrator through the appropriate FTA
Regional Office. The Administrator (or Regional Administrator, in cases where authority has
been delegated) will issue a written determination setting forth the reasons for granting or
denying the waiver.

Investigations

FTA’s Buy America investigative procedures establish a presumption that a bidder who has
submitted a Buy America certificate is in compliance with the regulation. FTA will investigate if
it finds that this presumption has been overcome. FTA may initiate an investigation on its own
or in response to a third-party petition. The regulation requires that the petition include a
statement of the grounds of the petition and any supporting documentation. 49 C.F.R. 661.15.

Intentional Violations

49 C.F.R. 661.18, states that any person determined by a Federal agency or court to have
intentionally affixed a false "Made in America" label to, or misrepresented the origin of, a
product that was used in the project but which was not produced in the United States is ineligible
to receive an FTA-funded contract.

For instance, if a person has been convicted by a court of making a false certification under these
provisions, that person would be ineligible for award of a contract. If there was a violation but
not a conviction, the information could still affect your responsibility determination. Similarly,
if it was determined (perhaps through a suspension or debarment proceeding conducted by a
federal agency) that the person falsely represented the American origin of a product, that person
would similarly be ineligible for award of a contract.

If the violation is discovered after award, the contractor remains responsible for performing the
contract, including satisfying the Buy America requirements. A typical resolution is to permit the
contractor to substitute a different product that meets the specifications including the Buy
America requirement at the contractor's expense. In rare instances, FTA may approve a public
interest waiver allowing the non-compliant product to be used.
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4.3.3.2.3 Lobbying Certification

REQUIREMENT
§3.d of the Master Agreement states that:

d. Lobbying Restrictions. The Recipient agrees as follows:

(1) Refrain from using Federal assistance funds to support lobbying, and

(2) Comply, and assure the compliance by each third party contractor at any tier and
each subrecipient at any tier, with applicable requirements of U.S. DOT regulations,
"New Restrictions on Lobbying," 49 CFR Part 20, modified as necessary by 31
U.S.C. § 1352.

DISCUSSION

The requirements set forth above have been included in all grants between the FTA and its
grantees with a requirement that the certification flow down to all contractors and
subcontractors for whom a contract involving federal funds in excess of $100,000 is
contemplated. The requirement has two aspects to it: First, the certification itself must be
executed and returned with the bid or proposal. Second, in the event funds of any sort
have been used for lobbying activities 2 by the contractor or any subcontractor; a
Standard Form-LLL, "Disclosure Form to Report Lobbying' must also be completed. It is
your ultimate responsibility to ensure that these certifications and disclosure forms are
submitted to the FTA. &

Best Practices

Certifications Required - In all solicitations that are expected to result in contract amounts in
excess of $100,000, the certification set forth in Appendix A to 49 CFR Part 20 must be
included. The certification is also included in Appendix A.1, "Federally Required Model
Clauses" of this Manual under the "Lobbying" contract provisions.

9 The payment to any "person” to influence or attempt to influence an officer or employee of any federal
department or agency, a member of Congress, an officer or employee of Congress, or an employee of a member of
Congress in connection with the awarding of any federal contract, the making of any Federal grant, the making of
any federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any federal contract, grant, loan, or cooperative agreement. 49 CFR § 20.100(a).

80 _ Because the language of the regulations refers to needing the certification and applicable disclosures at time of
award, unless your solicitation specified otherwise, failure to submit the executed certification with the offer would
probably not be considered a responsiveness issue in a competitive bidding procurement, and would not disqualify
the offer.
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Although it is not required that you include a copy of the Standard Form LLL in the solicitation,
it is recommended that you have a copy available to furnish to an offeror if one is requested. A
copy is included in the CFR section and may be reproduced. & A copy may also be available
from your legal counsel or federal grants office because the agency had to furnish a copy to the
FTA as well as part of the Grant-making process.

Timeliness - The certification (and Standard Form LLL if applicable) should be executed and
returned with the bid or proposal. Because the language of the regulations refers to needing the
Certification and applicable disclosures at time of award, failure to submit the executed
certification with the offer would not be considered a responsiveness issue in a competitive
bidding procurement.

Subcontracts - You may not always know who your prime contractor subcontracts with,
particularly in fixed price contracts. It is recommended that during any pre-performance
conference you have with the prime, you remind him or her of the requirement to forward the
certification and disclosure statements made by subcontractors at any tier who have subcontracts
in excess of $100,000 through the tiers to the contracting officer.

4.3.3.3 Other Submissions

4.3.3.3.1 Acknowledgment of Solicitation Addenda

DISCUSSION

Although the topic has been discussed in different contexts, 22 one of the most critical
submissions that should be received with offers is an acknowledgment of any amendments
to the solicitation. These are the changes to the terms of the solicitation (including to the
"boilerplate,” the drawings, specifications, scope of work, etc.) that in all likelihood have
an impact on price or schedule. If an amendment is not acknowledged, you do not know if
the offeror is really offering the same product or service that you want.

1 The "Lobbying Disclosure Act of 1995" (Pub. L. 104-65) made some amendments to 31U.S.C. § 1352, which
simplified the information that needed to be disclosed on this Form. Those changes are detailed at 61 Fed. Reg.
1412 (January 19, 1996) and will be eventually incorporated into a new Standard Form. Three items of the SF-LLL
are impacted: Item 10a is amended by revising "Name and Address of Lobbying Entity" to read "Name and Address
of Lobbying Registrant"; in Item 10, the statement "(attach Continuation Sheet(s) SF-LLL-A, if necessary)" is
removed; and Items 11 through 15 are removed.

62 _ see discussion at Section 4.3.2.5, "Amendment of Solicitations."



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 49

Best Practices

There are two ways most agencies allow offerors to acknowledge receipt of amendments.
As we discussed in the section on the Solicitation, ® many agencies include on the solicitation
form itself, space for solicitation amendments to be acknowledged.

A second way is for the offeror to actually sign and date the amendment cover sheet and return it
either at the time of receipt or include it with the offer.

Seldom is it required by the agency, but it is not unusual for an offeror to fill in the space on the
solicitation form and return the amendment too. No problem from your standpoint -- just
"overkill" by a concerned offeror. If you see this situation frequently, you may want to check the
instructions you have provided to offerors and determine if there is some ambiguity about your
acknowledgment requirements.

If you receive a bid or proposal and one or more of the issued amendments are not
acknowledged, what do you do?

Many times you are initially only looking at the low bidder's bid -- look at the other bidders and
see if they acknowledged the amendment. If not, there may be a mailroom or timeliness
problem.

Are the changes to the solicitation made by the amendment material?

If the amendment is material, accumulate the documents and seek the advice of your legal
counsel. Particularly in an IFB procurement, you may have a low bid that is non-responsive and
cannot be considered for award. Depending upon how your agency conducts RFPs, the failure to
acknowledge an amendment is not usually "fatal" and you can ask for an acknowledgment
during negotiations or discussions.

You may wish to include in your procedures or solicitations a provision for your determination
regarding the responsiveness of offers which do not acknowledge material addenda. Such a
provision will reinforce your discretion.

83 _ see discussion at Section 4.3.2.3, "Solicitation."
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4.3.3.3.2 Bid Guarantee

REQUIREMENT
In discussing bonding requirements, § 11 of FTA Circular 4220.1E provides:

For those construction or facility improvement contracts or subcontracts exceeding
$100,000, FTA may accept the bonding policy and requirements of the grantee,
provided FTA determined that the policy and requirements adequately protect the
Federal interest. FTA has determined that grantee policies and requirements that meet
the following minimum criteria adequately protect the Federal interest:

a. A bid guarantee from each bidder equivalent to five (5) percent of the bid
price. The "bid guarantee” shall consist of a firm commitment such as a bid
bond, certified check, or other negotiable instrument accompanying a bid as
assurance that the bidder will, upon acceptance of its bid, execute such
contractual documents as may be required within the time specified,;

§15.m of the Master Agreement states that:

(m) Bonding - The Recipient agrees to comply with the following bonding
requirements.

(1) Construction Activities — The recipient agrees to provide bid guarantee, contract
performance, and payment bonding to the extent deemed adequate by FTA and

applicable Federal regulations, and comply with any other bonding requirements
FTA may issue.

(2) Other Activities — The Recipient agrees to comply with any other bonding
requirements or restrictions FTA may impose.

State laws are sometimes specific in requiring or prohibiting security and guarantees in public

procurements. Performance bonds are often required, and the requirement may also affect bid
guaranties.

DISCUSSION

The primary function of obtaining a bid guarantee is to financially protect the owner from
loss should the successful offeror fail to execute further contractual instruments and
furnish performance bonds or insurance certificates as required. As required by the FTA,

® The requirements of § 15.m of the Master Agreement mirror those of § 11 of FTA Circular 4220.1E and refer
the grantee to the provisions of 49 CFR § 18.36(h).
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this financial protection on construction contracts is 5% of the amount of the offer. Bid
guaranties are usually used only where there is a requirement for performance and/or
payment bonds are required prior to the commencement of performance.

We will discuss in other sections of the Manual bonding requirements in particular types of
procurements, such as for construction, £ equipment and supplies, % and rolling stock. &
In this section, we will discuss the submission requirements for the various types of bid
guarantee, such as bid bonds, certified checks, and other allowable negotiable instruments.
As with many other aspects of the procurement process, the use of bid security and the
types of security may be addressed in your state laws. In these cases, you will be obligated
to follow those laws as long as they meet the minimum requirements of the federal
regulations set forth above.
Best Practices
Solicitation - If a bid guarantee is to be required, a solicitation clause is included that details:

. the requirement;

. the amount of the guarantee (typically 5 percent of offer price) and how it should
be calculated,;

. acceptable forms of guarantee (usually, cashier's check, letter of credit, or bond
from a licensed agency); and

. that the guarantee must be submitted with the offer.

Nonresponsiveness - You can include in your policy regarding bid guaranties the actions to be
taken if one is not furnished in accordance with the solicitation requirement.

. Normally in a bidding environment, if the proper guarantee is not furnished with the bid,
the bid is non-responsive. If you allowed the bidder to submit the missing guarantee or
correct a defective guarantee after the bids were "exposed"”, you would be allowing "two
bites from the apple.” Once the bids are known, the bidder could decide to submit (or
not) the bid guarantee based on how much money is left on the table!

85 _ See Section 6.1, "Construction."
66 _ see Section 6.2, "Equipment and Supplies.”

87 _ See Section 6.3 "Rolling Stock."
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. In a competitive proposal process, if a guarantee was required and was not submitted,
your solicitation document would determine whether it could be asked for during
negotiations. But what do you do if you could award a contract without negotiations, (a
right you will frequently reserve to yourself)? If you have to ask one offeror for its bid
guarantee, is that considered discussions or negotiations? If so, that would necessitate
opening discussions with all offerors in the competitive range. © For these reasons, and
because proposers have other means of effectively withdrawing from competitive
proposal processes, proposal guarantee is less frequently used than bid guarantee (even if
a performance bond is ultimately required).

What if the bid guarantee is not signed, but the bid is? What if you only received one offer and
the guarantee was not included with that offer? What if the guarantee is received late? What if
the amount of the guarantee is insufficient? What if the guarantee is not dated or has an incorrect
date? These are all questions that could arise and can be considered in your policy
formulation.®® Your policy would provide, e.g., that deficiencies affecting offer price would be
material and would establish nonresponsiveness.

Custody of Guarantee - What do | do with the bid guarantee? It is recommended that if the
guarantee is a bond or letter of credit, it be retained with the procurement file. If it is other than a
bid bond, it is recommended that it be placed in a secure area (safe or locked file cabinet) with a
notation in the procurement file its location.

Unused Guarantee - Guaranties have a financial impact on proposers as long as they are in effect.
Therefore, you will want to return it to the unsuccessful offerors as soon as it is prudent to do so
(e.g., you have awarded the contract or the offeror is too far down the bid list to reasonably
expect an award). You may establish a rule that all offerors beyond a certain rank (e.g., the
fourth lowest and all higher bids, all proposers outside the competitive range) will immediately
have their guarantee returned.

Return unused guarantees to contractors after the contingencies have been met -- all contractual
requirements have been met and the required performance and payment bonds and insurance
certificates are in place as protection for the owner in the event of default or non-performance of
the contractor.

Collection of Bond - Although you will seldom be involved in collecting funds from a bonding
agency under a bid bond, collection is like the capture of the king in chess. It dictates many of
the moves you will want to make to use a bid bond effectively without imposing unnecessary

88 _ See discussion in Section 4.,5.4, "Discussions and Clarifications."

9 Asan example of how these and other situations have been addressed in the federal environment, see FAR §
28.101-4.
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burden on your offerors. The conditions which discharge the bond should be specified in your
solicitation. Generally, the principal condition that discharges the bond or guarantee is the
furnishing of a performance bond. Often the terms of the bid guarantee also guarantee that the
offeror will provide executed contract documents, insurance certificates, payment bonds, or
evidence of DBE compliance.

Once the performance bond is in place, it guarantees performance of all other contractor
obligations. The most likely reasons a performance bond would not be furnished (which are the
conditions you might look for in deciding whether to require bid guarantee) are: a financial
condition so weak that bonding companies will not participate, such a large amount of bonds
already issued that the bond cannot be obtained, second thoughts about the contract based on the
information revealed up to the point in time of bonding, or a frivolous bid.

If the performance bond is not provided, you can specify the right under your bid guarantee
provision to immediately accept the next ranked offer and to collect from the defaulting offeror
the price and value difference between the offers. (Estimating this difference is one way to set
the amount of the bid guarantee.) If the guarantee is a bond or equivalent letter of credit, you
may need to obtain a judgment against the offeror before you can actually collect from the
bonding company or bank. As indicated above, it is critical to most suppliers who provide bid
guarantee that they retain the confidence of bonding companies. The bonding company's
concern may assist in collection from a defaulting offeror.

4.4 SEALED BIDS (INVITATION FOR BIDS)

4.4.0 Overview

REQUIREMENT

The FTA does not require use of the sealed bid (invitation for bids) method of procurement for
any particular procurement. This method is simply one of many that may be used, as
appropriate. If, however, the grantee decides this method of procurement is appropriate, 8 9.c.
of FTA Circular 4220.1E sets forth some definitions, parameters for use, and some specific
requirements to be followed:

c. Procurement by Sealed Bids/Invitation for Bid (IFB). Bids are publicly solicited and a
firm-fixed-price contract (lump sum or unit price) is awarded to the responsible bidder whose
bid, conforming with all the material terms and conditions of the invitation for bids, is the
lowest in price.

(1) In order for sealed bidding to be feasible, the following conditions should be present:

(a) A complete, adequate, and realistic specification or purchase description is
available;
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(b) Two or more responsible bidders are willing and able to compete effectively for the
business;

(c) The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price; and

(d) No discussion with bidders is needed.
(2) If this procurement method is used, the following requirements apply:

(a) The invitation for bids will be publicly advertised and bids shall be solicited from
an adequate number of known suppliers, providing them sufficient time to prepare bids
prior to the date set for opening the bids;

(b) The invitation for bids, which will include any specifications and pertinent
attachments, shall define the items or services sought in order for the bidder to properly
respond;

(c) All bids will be publicly opened at the time and place described in the invitation for
bids;

(d) A firm fixed-price contract award will be made in writing to the lowest responsive
and responsible bidder. When specified in bidding documents, factors such as
discounts, transportation costs, and life cycle costs shall be considered in determining
which bid is lowest;

Payment discounts will only be used to determine the low bid when prior experience
indicates that such discounts are usually taken advantage of; and

(e) Any or all bids may be rejected if there is a sound documented reason.

(3) The sealed bid method is the preferred method for procuring construction if the
conditions in paragraph c(1) above apply.

State law typically places additional and more specific requirements on the sealed bidding
process.

DISCUSSION

Having said there is no FTA requirement that grantees use the sealed bidding method of
procurement, it should be recognized that, as a practical matter, many more grantee
procurements are accomplished with this method as opposed to the competitive
proposal/request for proposal method which will be discussed in more detail below. There
is a mixture of history and tradition behind the use of sealed bidding in the public sector
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which is frequently embodied in legislative requirements at both the federal and state
levels. Although federal legislative requirements mandating the use of this method have
been relaxed in recent years, many states still require its use for many commodities or
services being procured and it is still the ""preferred' method for the acquisition of
construction services in the public sector, even by the FTA. Sealed bidding is perceived to
be a faster method of procurement; who gets the contract can be determined fairly
objectively; and the fixed price contract which results is easy to understand and budget, as
well as manage after award.

Purpose

As with so many other aspects of public procurement, we must begin with a recommendation
that you check you state or local law or ordinance to determine if a legislative body has decided
for you what flexibility, if any, you have to use a procurement method other than the IFB
method. If you are limited on what methods you can use under what circumstances, you will be
obligated to comply with those laws, ordinances or regulations. We will address this method in
this section as though there were no limiting constraints on your ability to use this method. As a
practical matter, the constraints you are likely to be faced with would be limitations on your
ability to use the competitive proposal method rather than the sealed bidding method.

Because of the way this Manual has been drafted, it is important to read Section 4.3 in
conjunction with this Section because many of the features or elements of both the IFB and RFP
methods of procurement are, if not the same, very similar. Rather than duplicate the discussion
of those features in our discussions of both methods, we suggest you read that section first and
then this section on the sealed bidding method.

Best Practices
When do | use the sealed bid/IFB method of procurement?

. In deciding whether or not to use the sealed bidding method of procurement, the
conditions detailed in § 9.c.(1) of FTA Circular 4220.1E are excellent and very
self-explanatory. Go down the list, do all of the conditions exist? If you need more
information about a particular condition, this Manual is designed to provide you with that
additional detail. For information about specifications, refer to Chapter 3,
"Specifications.” For more information about "responsibility", refer to Section 5.1,
"Responsibility of Contractor.” For questions about what a firm fixed-price contract is,
refer to Section 2.4.3.1, "Fixed Price."

What steps are involved in the sealed bidding method of procurement? Most of these steps have
been addressed in Section 4.3, "Competitive Procurement Methods," but the following is an
overview of those necessary steps:
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« Preparation of the Invitation

° The invitation must describe your requirements as completely, clearly, accurately and
unambiguously as possible. Stated another way, the invitation should define the
items or services sought in order for the bidders to properly respond. In addition to
the danger of inadequate goods or services, the claims arising from errors make this a
daunting task, but not an impossible one.

° Requirements that restrict or act as restraints on full and open competition should be
avoided. 2

° The invitation typically includes all documents (whether actually attached or
incorporated by reference) furnished to all prospective bidders for the purpose of
bidding.

« Publicizing the Invitation
° The invitation must be publicly advertised and distributed to prospective bidders. 2

° The amount of time after publication and distribution of the invitation to prepare and
submit their bids and prior to the time and date set for opening of bids is important.

e Submission of bids

° Sealed bids are submitted to you by bidders by the time and place stated in the
invitation.

° Bids are publicly opened at the time and place described in the invitation.

« Evaluation of bids

° FTA requires that sealed bidding be used only if no discussion with bidders "is
needed"; bids are, as a rule, evaluated without any discussions with bidders. 2

0 see Chapter 3, "Specification" for guidance on specification development.

™ _ See Section 2.4.2.1, "Full and Open Competition Principle," for a discussion of full and open competition and
the effect of restraints on competition.

72 _ see discussion of advertisement and publicizing invitations in Section 4.3.2.1, "Advertising and Publicizing
Solicitation."

73 _ One instance requiring discussion is the evaluation of apparent errors; see Section 4.4.5, "Bid Mistakes."
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« Contract Award

° A fixed price contract will be awarded to the responsible bidder whose bid,
conforming to the terms and conditions of the invitation,  is the lowest in price.

° |If stated in the invitation, price-related factors may be considered in determining the
lowest price -- e.g., discounts, > transportation costs, life cycle costs. A provision in
the IFB that explains how the calculation of bids will be made will avoid confusion at
the time of bid opening. The explanation can include options, escalators, currency
issues, unit prices, etc. To preserve the right to exercise options with Federal funds,
FTA requires that the option prices be evaluated in the selection process. You can
also address how the rare instance of tie bids will be treated, e.g., with the traditional
coin toss.

4.4.1 Solicitation
DISCUSSION

In addition to the material in Section 4.3.2.3, (the common elements of the solicitation
process for both the IFB and RFP), the rigidity and precision of the sealed bid method
require that your solicitation anticipate the procedural issues that may arise. Although
these items may be appropriate to an RFP as well, an IFB should be particularly clear
regarding requested amendments and approval of items equal to those specified, bid
opening time and place, the price schedule, the offer form, and the clarity of the technical
specifications.

Best Practices
In this section, we will provide you with a nominal checklist of things for you to consider in the

development of your solicitation -- some of the items noted here may not be applicable to every
procurement.

Identification of Solicitation - Solicitation number
- Date of solicitation issuance

4 See discussion in Section 4.4.3, "Responsive Bidder."

"5 _ As stated in the Requirements discussion, discounts, such as prompt payment discounts, should only be used in
the calculation of low bid if the history within your agency indicates discounts offered are usually taken advantage
of.



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 58

Identification of agency

Instructions to bidders

Boilerplate attachments or
exhibits

Specifications, Scope of
Work, Drawings

- Name and address (street and mailing if different) of your
agency

- Name and telephone number (voice and facsimile) of contact
within your agency

- Date, time, and place of bid opening

- Instructions channeling communication regarding the
procurement — typically with the designated procurement
official only

- Instructions relating to rules regarding late submission of bids

- Instructions relating to how amendments of the solicitation
should be acknowledged

- Instructions on what documents should be returned with bid

Bid guarantee

Price schedule

Representations and certifications
Bid samples

Descriptive literature

- Notification of bid acceptance period is a concept that may
also be addressed in the competitive proposal method, but is

more prevalent in the IFB process. You can tell bidders in the
solicitation that they must allow a minimum period in which
your agency can accept their bid after its submission. Further,
if they want to include a lesser period than your minimum, the
bid will be rejected as nonresponsive. What is your normal
processing time for bids -- 30, 60, 90, 120 days? Be realistic
but also understand that the longer the period you allow to
accept, the greater will be the contingency the bidder put in its
bid to reflect price fluctuations in the marketplace. Also take
into consideration that you can (and sometimes will) request
offerors to voluntarily extend their offers for an additional
period if you encounter a delay.

- Instructions and Conditions of Solicitation
- General Provisions

- Special Provisions

- Bonds (Bid, Performance, Payment)
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4.4.2 Bid Opening

REQUIREMENT

w76

"All bids will be publicly opened at the time and place prescribed in the invitation for bids;

DISCUSSION

The day that you have all been waiting for has arrived. Bids for your project are due in
Room 407 at 2 P.M. Will we get any bids? Where will the price of the bids be in relation to
the estimate? What do I do if all of the bids exceed my budget? What if there’s only one
bid? What if a bidder delivers its bid at 2:02 P.M.? What do | actually do at 2 P.M.? Do |
read the bids out loud? What if the bidders want to look at the bids we received?

These are some of the many concerns that you probably have every day you receive bids.
Although many of these issues are beyond the scope of this manual since they are defined
by your agency and its own peculiar personality, a few of these issues are very important to
the sealed bidding procurement process. The time and date set for the receipt of bids and
the public announcement of those bids are very critical to the success and integrity of a
public procurement process.

Best Practices

As with the other sealed bidding issues, the procedures surrounding the receipt and opening of
bids may be dictated by your state law or procedures. As a general concept of public
procurement, the opening of bids is the point in time when completion of the procurement
(acquisition) process begins and the contract administration process starts. It also initiates the
rules relating to "responsiveness” and "responsibility" which are discussed in Sections 4.4.3 and
5.1 respectively.

The process of receiving bids. As you approach the date and time set in your solicitation for
receipt of bids, you will begin to receive bids. A simple step to eliminate many questions that
could arise later is to keep the bids unopened in a secured location, preferably a locked bid box,
file cabinet, or safe.

e The identity and number of bids received need not be disclosed within your agency prior
to the time and date set for receipt of bids except to those personnel with a real "need to
know."

® . FTA Circular 4220.1E § 9.¢.(2)(c).
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e Asdiscussed in Section 2.3.2, "Independent Grantee Cost Estimate," when you receive
the “independent estimate™ it can also be secured, logically in this same location. It is
also a good practice to have on your "procurement checklist" to be sure you have
received this estimate, particularly if this is a federally-funded procurement.

o On the day of receipt of bids (maybe an hour ahead of time), you may want to establish a
place in the room where the bids will be read where bids can be deposited and
time-stamped in.

Opening, reading, and recording bids.

o Bid opening is a public event and is open to the general public.

e As the time for receipt of bids approaches on the day bids are due, if you are the bid
opening official, consider checking the time with a reliable source and using that time as
the official time.

o Shortly (10 minutes?) before the time for receipt of bids, you may also want to call your
office, the mailroom, the security desk, and anywhere else you can think of where a bid
might be and get it logged in. "Do you have an envelope indicating it is a bid for IFB No.
123-4456? If so, please bring it to Room 407 immediately."

e Bidders are apt to be coming into the room at the last minute to submit bids. Don't be
surprised when a breathless bidder comes running into the bid room frantically waving a
bid and wanting you to consider it.

e At the designated time, you may announce to those in attendance that the time set for
receipt of bids has arrived and that no further bids will be received.

« At that time, personally and publicly open the bids, read the bids aloud (if practical) to
those persons present, and have the bids recorded. Some procedures also include
opening, reading aloud, and recording the independent estimate. Other agencies believe
this information could help a disappointed bidder to interfere with the process, or could
be used by a single bidder to the agency's disadvantage.

e The bids are usually recorded on a document called an Abstract of Bids and this
document is available for public inspection after completion.

° Unless it unduly interferes with the conduct of your business, you may allow time
after the bids are read for interested members of the public to review the bids
submitted under the immediate supervision of an agency official and under conditions
that preclude the possibility of a destruction, substitution, addition, deletion, or
alteration of the bid.
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° Ifirregularities or discrepancies are discovered during this review process, or if you
noticed something irregular during the public reading, it is best to simply note them
and not discuss these in public. These matters are best discussed only with
appropriate agency personnel, including the appropriate procurement, engineering,
maintenance, and legal staff members. &£

Late bids - Many instructions for bidders include a clause that addresses the late submission,
modification, and withdrawal of bids. The clause may be required by state law or patterned after
a Federal provision. 2 The clause specifies any circumstances (e.g. documented failure by
specific mail or delivery services) that are exceptions to the general rule - - bids received at the
place designated in the IFB after the exact time set for bid opening are late and will not be
considered under any circumstances. 2 Whether or not the late bid would have been low in price
is of no consequence. It must be rejected, the argument goes, because maintaining the integrity
of the sealed bid procurement process is more important than the possible advantage to be gained
by considering a late bid in a particular procurement. &

e Although the burden of getting the bids to the bid opening location on time is on the
bidder, it is easier to take extra precautions to ensure all bids are at the proper location
at the proper time, than to explain later the integrity of the process. As we alluded to
earlier, you might want to consider the following as "preventive" measures designed
to reduce the possibility of this happening to you:

° Consider placing clear instructions in the mailroom and at the reception area as to
what is to happen with bids and bidders, particularly on the day bids are due.

° Consider calling your mailroom, your office, and the location where bids are
"normally" received and secured shortly before the time for receipt of bids and
inquire if any bids were received in the last mail delivery or delivered to the other
location(s).

"™ _You should understand that if an unsuccessful bidder discovers an error, they will likely file a protest (or formal
query) almost immediately. It is very important, therefore, that you proceed very carefully. Some procedures, to
discourage false hopes and resulting arguments, prohibit the reading of bids that are clearly defective (e.g., missing
bid guaranty).

"8 _ See the extensive discussion of this in Section 4.3.3.1, "Receipt of Offers," where we addressed the
considerations that are typically weighed when policies are adopted concerning the receipt of offers. The FAR
provision typically used as a "model” is FAR § 52.214-7.

.. See, e.g., J. C. Kimberly Co., Comp. Gen. B-255018.2, 94-1 CPD 182 79 (A bid that was hand carried to the bid
opening room seconds after the bid opening officer declared that time had arrived was properly rejected as late.) One
of the exceptions addressed in FAR §52.214-7 and elaborated upon in FAR § 14.304-1(a)(2) addresses the situation
when late receipt of the bid is due solely to mishandling by the agency after receipt at the agency location.

80 _|d. See also, Swinerton & Walberg Co., Comp. Gen. B-242077.3, 91-1 CPD 318.
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° Include labels or envelopes clearly marked with Bid # and date and time due in
the solicitation package for use by bidders.

4.4.3 Single Bid

REQUIREMENT

Within the discussion of sole source contracts, the FTA Circular 4220.1E, Paragraph 9.h —
Procurement By Noncompetitive Proposals (Sole Source) also deals with the situation when a
number of offerors are solicited but only one response is received:

Sole Source procurements are accomplished through solicitation of a proposal from
only one source, or after solicitation of a number of sources, competition is determined
inadequate. . . .8

FTA Circular 4220.1E, Paragraph 10 requires grantees to perform a cost or price analysis in
connection with every procurement action:

10.a. Cost Analysis. A cost analysis will be necessary when adequate price competition
is lacking and for sole source procurements . . .unless price reasonableness can be
established on the basis of a catalog or market price of a commercial product sold in
substantial quantities to the general public or on the basis of prices set by law or
regulation.

10.h. Price Analysis. A price analysis may be used in all other instances to determine
the reasonableness of the proposed contract price.

DEFINITIONS
Single Bid - Only one bid has been received at the time and date set for bid opening.
Single Responsive Bid - Only one responsive bid received at the time and date set for bid

opening. This may result from having only one bidder or from all other bidder(s) being
nonresponsive.

No Responsive Bids - All bids received at the time and date set for bid opening are
nonresponsive.

8 This paragraph was changed from prior versions of the circular to eliminate the phrase “or acceptance” of a
single proposal when discussing what constitutes a sole source procurement. FTA believes that, upon receiving a
single bid (or proposal) in response to a solicitation, the grantee should determine if competition was adequate. This
determination may include a review of the specifications to determine if they were unduly restrictive or contacting
sources that chose not to submit a bid or solicitation. It is only if the grantee determines that competition was
inadequate that the procurement should proceed as a sole source procurement. The mere fact that only one bid or
proposal was received does not automatically mean competition was inadequate since many unrelated factors could
cause potential sources not to submit a bid or proposal.
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DISCUSSION

State or Local Law - As with many other areas of procurement, procedures for handling a
single bid in response to an invitation for bid may be addressed specifically by your state or
local law. In the absence of a prescribed procedure, this section presents ways to analyze
and move forward with your procurement.

Adequacy of Competition - When only one bid is received in response to a solicitation that
was issued to multiple sources, you will first have to determine if there was adequate
competition. The FTA interpretive comment in the annotated Circular 4220.1E,
paragraph 10, makes clear the fact, that when only one bid is received, this does not, in
itself, mean that competition was inadequate. In order to make this determination, it may
be necessary to talk to those firms solicited to find out why they did not submit bids. If the
reason is a restrictive specification or a delivery requirement that only one bidder could
meet, you have a situation of inadequate competition. If this is the case then the
procurement is a sole source and you must process it as such with internal agency
approvals, or cancel the solicitation, change the requirements to allow for more bids, and
re-solicit bids. On the other hand, if the reasons given by the non-responders are unrelated
to the specification and/or solicitation terms, then you may presume competition was
adequate and proceed with the award as a competitive one. You should document your file
so that there is a clear audit trail for reviewers to understand how you reached your
determination.

Cost or Price Analysis - If the competition is deemed to be adequate, then a price analysis
must be performed to determine the reasonableness of the bid price. £ If, on the basis of a
price analysis, you are able to document your determination that the price is fair and
reasonable, and if the bid is responsive and the bidder responsible, you may proceed with
award. If, however, you cannot determine the reasonableness of the bid on the basis of a
price analysis, then you will have to request a detailed breakdown of costs and profit from
the bidder and perform a cost analysis.

If competition is deemed to be inadequate, and you decide to process the award as a sole
source, then you will have to perform a cost analysis (i.e., request from the bidder a detailed
breakdown of the estimated costs and profit) unless you can establish the reasonableness of
the price based on the bidder’s catalogue or market price (note that the item must be sold
in substantial quantities to the general public), or the price is set by law or regulation. For
a discussion of cost and price analysis techniques, see BPPM section 5.2 — Cost and Price
Analysis. If the bidder refuses to furnish a cost breakdown for your analysis, then you will
have to request a waiver from FTA of the Circular requirement in paragraph 10.a that a

82 _ section 5.2 - Cost and Price Analysis discusses various price analysis techniques, and they include (among
others) comparison to previous purchases, comparison to a valid grantee independent cost estimate, and value
analysis.
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cost analysis be conducted on every sole source procurement, or cancel the procurement
and re-solicit bids. &

Negotiation - If you have been unsuccessful in determining through a price or cost analysis
that the bid price is fair and reasonable, you may wish to enter negotiations with the
offeror to attempt to establish a different price that can ultimately be determined to be
reasonable. Some authorities view this as canceling the sealed bidding method of
procurement and converting, through documentation, the procurement either to a
competitive proposal (a negotiated procurement) or a sole source procurement. This is
another area that may be controlled or regulated by state law. For instance, your state
may require that construction services only be awarded by accepting a sealed bid, with no
exceptions. (If this is the case, you really have no choice but to cancel the solicitation and, if
your requirement continues, to re-advertise the procurement.) If, however, your state
allows flexibility and you are able to justify conversion of the procurement to a negotiated
process, this may allow you to negotiate a contract with a price that is fair and reasonable
so that award can be made.

4.4.4 Responsive Bidder

REQUIREMENT

The concept of "responsiveness" is dis